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UNITED STATES OF AMERIOA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman ; 
Frederick Stueck, William R. Connole, Arthur Kline 
and John B. Hussey. 


In the Matter of 


The Louisiana State Gathering Tax (Act No. 8, Louisiana 
Law of 1958, Amending Title 47 of the Louisiana 
Revised Statutes of 1950) [House Bill No. 303] 


Order No. 206 


Order Modifying Rules and Regulations With Respect to 
Supplements Reflecting the Addition to the Louisiana 
State Gas Gathering Tax 


(Issued July 11, 1958) 


Pursuant to Act No. 8 of 1958 (House Bill No. 303), of 
the State of Louisiana, as approved on June 16, 1958, 
amending Title 47 of the Louisiana Revised Statues of 1950, 
an additional ‘‘excise, license or privilege tax for the privi- 
lege of engaging’’ in the ‘“‘business’’ of ‘“‘gathering gas 
produced’’ in Louisiana is levied ‘‘at the rate of one cent 
(1¢) per thousand (1,000) cubic feet (corrected to a base 
pressure of 15.025 pounds per square inch, absolute pres- 
sure)?’ of gas gathered within the State of Louisiana, for 
a period of two years beginning August 1, 1958 and con- 
tinuing through July 31, 1960, (unless made non-operative 
sooner as provided in the subject law). 


The incidence of such tax may result in increases in the 
rates paid by the purchasers under all rate schedules gov- 
erning sales of natural gas produced in Louisiana, subject 
to the jurisdiction of the Commission, which contain provi- 
sions whereby the buyer is to reimburse the seller for any 
portion of such additional tax. The Natural Gas Act and 
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Section 154.94 of the Commission’s Regulations thereunder 
make it mandatory that any such proposed increased rates 
be timely and properly filed with the Commission. 


To simplify the proposed required changes in rates, the 
Commission deems it expedient and in the public interest 
to waive the 30-day notice requirement under Section 4 (d) 
of the Act and Section 154.94 of the Commission’s Regu- 
lations and to eliminate, to the extent feasible, the data and 
information thereby required to be submitted in support of 
any proposed changes in rate based upon said Act No. 8, 
to be ffective August 1, 1958. 


Accordingly, a natural-gas company, in submitting a 
supplement to any of its effective rate schedule on file with 
the Commission to reflect as of August 1, 1958, the statu- 
tory addition of one cent (1¢) per Mef to the present gath- 
ering tax may, notwithstanding other provisions of the 
Commission’s Rules and Regulations, make such filings as 
hereinafter provided. 


A number of affected natural-gas companies have ad- 
vised the Commission that litigation is to be instituted 
challenging the constitutionality of the aforesaid Act No. 8 
of 1958 of the State of Louisiana. In view of this fact, 
and to assure appropriate refunds, in the event said Act 
No. 8 of 1958 should be declared unconstitutional by final 
judicial decision, of payments made pursuant to rate sched- 
ule changes proposed as a result of such legislation, the 
Commission proposes to suspend for one day beyond the 
date they would otherwise become effective any such rate 
schedule changes. 


The Commission finds: 


It is appropriate and in the public interest in the ad- 
ministration of the Natural Gas Act (a) to waiver the 30- 
days notice requirement set forth in section 4 (d) of the 


3 


Natural Gas Act and Section 154.94 of the Commission’s 
Regulations with respect to the filing of any appropriate 
supplement reflecting the addition of one cent (1¢) to the 
Louisiana gathering tax, effective August 1, 1958, provid- 
ing such filing is made on or before August 1, 1958; and 
(b) with respect to the filing, whether before or after Au- 
gust 1, 1958, of any appropriate supplement reflecting the 
additional Louisiana gathering tax to submit 3 copies of 
the data in the form set forth below, in lieu of the data 
required by Section 154.94(e) of the Commission’s Regu- 
lations. 


1. This filing is submitted pursuant to Commission Order 
No. to reflect  % reimbursement of the addi- 
tional Louisiana gas gathering tax of one cent (1¢) 
per Mef effective August 1, 1958 levied by Act No. 8 
of 1958 of the State of Louisiana (House Bill No. 303). 


Such reimbursement is provided by Section of 
the contract dated between 


and 


on file with the Commission and designated 
FPC Gas Rate Schedule No. 


. A copy of this filing was served on the buyer as re- 
quired by the Commission’s Regulations on ; 


. Comparison of rates prior to and subsequent to such 
change in rate (Cents per Mcf) at 15.025 psia: 


Base Price Tax Reimbursement Total Price 
Date Per Mef Per Mef Per Mef 


July 31, 1958 
August 1, 1958 


Sales for 12 months ended April 30, 1958 


(161) 


The Commission orders: 


Rate schedule changes reflecting the incidence of the 
additional one cent (1¢) per Mcf gathering tax of the State 
of Louisiana as of August 1, 1958, if filed on or before 
August 1, 1958 may be filed on less than the 30 days’ notice 
required by Section 4 (d) of the Natural Gas Act and in 
accordance with the findings of this order. 

By the Commission. 
J. H. Goreme 
Joseph H. Gutride, 
Secretary. 
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STATE OF LOUISIANA 
DEPARTMENT OF REVENUE 
BATON ROUGE 


September 23, 1958 


Federal Power Commission 
Washington 25, D. C. 


Gentlemen: 

As you may kmow, a significant portion of Louisiana’s 
budget for this fiscal year, particularly in the field of edu- 
cation, is based upon the amount estimated to be realized 
from the two cents (2¢) gas gathering tax. Naturally, the 
state is hopeful that litigation concerning this tax may be 
avoided and in this connection we have been actively dis- 
cussing the various problems involved with the members 
of the gas industry who are required to file the returns and 
pay the tax. Many of these taxpayers have expressed a 
desire to discharge the obligation imposed upon them by 
law without litigation but have expressed a fear of the 
possible consequences arising from FPC Order 206 and 
the individual rate change orders issued thereunder. They 
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are concerned particularly over their position should some- 
one successfully challenge the constitutionality of the tax 
at some time after their taxes have been paid without pro- 
test. 


Since I am sure that it is not the desire of the Commis- 
sion to force litigation of the State’s tax statutes regard- 
less of the wishes of the parties primarily involved, I would 
appreciate it if you would consider this letter as an informal 
complaint within the meaning of Section 1.6 of your Rules 
of Practice and Procedure and grant to Louisiana a con- 
ference with you and your legal staff concerning this 
matter. 


‘We would be particularly interested in ascertaining the 
Commission’s policy in ordering refunds and determining 
whether or not pleadings seeking a declaratory order under 
Section 1.7(c) of your Rules would be appropriate. It is 
anticipated that Louisiana will be represented at such a 
meeting by the writer as Collector of Revenue, Mr. James 
S. Reily, Commissioner of Administration and as such the 
Chief Fiscal Officer of the State, Mr. G. Dupre Litton, 
Executive Counsel to the Governor, and one or more repre- 
sentatives of the gas industry of the State. Since gas 
gathering tax returns involving the additional tax will be- 
come due next month, time is of the essence. If you will 
have your secretary call me, collect, at Dickens 3-8321 and 
advise me of the earliest possible date for a meeting, I will 
make the necessary arrangements for the attendance of 
the Louisiana representatives. 


Jt is my understanding that this informal complaint is 
without prejudice to the State’s rights to file a formal com- 
plaint should such action be considered advisable. 


Sincerely yours, 


/s/ Rozzrt L. Rovanp 
Collector 
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FEDERAL POWER COMMISSION 
Washington 25, D. C. 


October 2, 1958 


IN-933 


Honorable Robert L. Roland 
Collector of Revenue 

State of Louisiana 

Baton Rouge, Lonisiana 


Dear Mr. Roland: 


This is in reply to your letter of September 23, 1958, re- 
questing an early conference with this Commission and its 
staff concerning matters involving the Louisiana gas 
gathering tax. 


You state that many of the members of the gas industry, 
who are requested to file returns and pay the tax, have 
expressed a desire to discharge this obligation without liti- 
gation but have expressed a fear of the possible conse- 
quences arising from this Commission’s Order No. 206 and 
the individual rate chamge orders issued in accordance 
therewith. You also state that you are sure it is not the 
desire of the Commission to force litigation of the State’s 
tax statutes regardless of the wishes of the parties pri- 
marily involved. 


It is difficult for the Commission to believe that its ac- 
tions in issuing Order No. 206 and the numerous rate sus- 
pension orders consistent therewith might ‘‘force litigation 
of the State’s tax statutes regardless of the wishes of the 
parties primarily involved.”? Order No. 206 was not issued 
until after the Commission had received advices—in writing 
—from a number of affected natural gas companies of their 
intentions to institute litigation challenging the constitu- 
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tionality of Act No. 8 of 1958 of the State of Louisiana. 
And the order states also the purpose and policy of the 
Commission, in the light of these advices, as follows: 


In view of this fact, and to assure appropriate re- 
fund, in the event said Act No. 8 of 1958 should be de- 
clared unconstitutional by final judicial decision, of 
payments made pursuant to rate schedule changes pro- 
posed as a result of such legislation, the Commission 
proposes to suspend for one day beyond the date they 
would otherwise become effective any such rate 
schedule changes. 


Clearly, it was not the purpose of the Commission by 
this order—and the subsequent order of suspension—to 
“force”? litigation of the tax statutes. Rather, it was— 
and is—the obvious purpose of the Commission to assure 
to the extent possible that natural-gas companies, includ- 


ing producers, subject to its jurisdiction, should not have 
opportunity for unjust enrichment—a windfall—in the 
event the tax statute is held to be unconstitational and re- 
fund of payments thereunder are made to the producers. 
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It seems apparent that a majority of the gas purchase 
contracts for gas produced in Louisiana (as well as other 
states) provide that the purchaser shall reimburse the pro- 
aucer—in whole or in part—for additional taxes imposed 
on the producer subsequent to the execution of the agree- 
ment, Hundreds of rate (price) changes have been made 
with the Commission to obtain such reimbursement pur- 
suant to contract for the added Louisiana tax. Some pipe- 
line purchasers have also filed rate changes for the sole 
purpose of seeking reimbursement from their distributor- 
customers for the increased costs of gas resulting from the 
payments because of this additional tax, and it is to be 
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anticipated that others will follow. These filings by the 
pipeline companies have been or will be likewise suspended. 


In the opinion of the Commission these procedures pro- 
vide the most effective means available to it under the 
Natural Gas Act for protecting the interests of those who 
are ultimately required to bear the burden of the tax. If, 
contrary to the advice heretofore given to the Commission, 
no litigation is timely instituted challenging the tax statutes 
—or if instituted and unsuccessful—the Commission may 
vacate the aforementioned suspension orders, or otherwise 
relieve the subject seller from any refund obligation. On 
the other hand, if litigation is instituted and the tax stat- 
utes declared unconstitutional—and refunds to the tax- 
payer result therefrom, the Commission has the fullest op- 
portunity available to it under the Natural Gas Act to 
require refunds from sellers to purchasers, under filed rate 
schedules, of appropriate amounts of any refunds received 


by the producers. 


If, after receipt of this reply, you still feel that the sug- 
gested conference would be desirable, the Commission will 
be pleased to confer with you and the other representatives 
of the State at the earliest mutually convenient date. 

Sincerely yours, 


/3/ Jenome K. KoyKenpaLL 
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FEDERAL POWER COMMISSION 
Washington 25 
FPC Order No. 206 
October 28, 1958 


Mr. Robert L. Roland 
Collector of Revenue 
Capitol Annex 

Baton Rouge, Louisiana 


Dear Mr. Roland: 


In response to the request of several officials of the State 
of Louisiana who conferred with the Federal Power Com- 
mission last Thursday, we have given consideration to the 
desirability of amending Order No. 206, or orders issued 


pursuant thereto, relative to payment of the Louisiana 
gathering tax prescribed by State Act No. 8, Louisiana 
Laws of 1958, amending Title 47 of Louisiana Revised 
Statutes of 1950. ‘ 


This general order was adopted to assure appropriate 
refunds by natural-gas companies subject to our jurisdic- 
tion in the event the State act is declared invalid and waives 
the 30-days’ notice requirement set forth in Section 4 (d) 
of the Natural Gas Act and Section 154.94 of the Commis- 
sion’s Regulations with respect to the filing of any appro- 
priate rate supplement reflecting the addition of the one- 
cent tax. Neither this general order nor the orders subse- 
quently adopted in accordance with its terms suggested in 
any way that a suit should be brought to test the validity 
of the Louisiana gathering tax, but merely sought to pro- 
tect ultimate consumers in a proper manner against pay- 
ment of operating expenses which included the tax if the 
tax is held to be invalid. 
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Indeed, in Opinion No. 278, El Paso Nataral Gas Com- 
pany, Docket No. G-2018, issued November 26, 1954 (13 
F.P.C. __ ), the Commission refused to allow as an operat- 
ing expense a payment by El Paso of a somewhat similar 
tax under a Texas statute subsequently declared invalid, 
notwithstanding the failure of El Paso to make its tax pay- 
ments to the State under protest. A similar ruling was 
made in opinion No. 269, Panhandle Eastern Pipe Line 
Company, issued April 15, 1954 (13 F-.P.C. ). 
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The Federal Power Commission has no desire to force 
the testing of a State statute and it is not doing so in the 
present instance. Nevertheless, before adopting Order No. 
206, it was advised by a number of pipeline companies sub- 
ject to the Natural Gas Act that they intended either to 
test the Louisiana gathering tax or would see that a test 
suit was filed. Therefore, in order to protect ultimate con- 
sumers against imposition of tax expense held to be un- 
lawful, some steps had to be taken along the lines of Order 
No. 206 and the orders subsequently issued thereunder. 
Some of the companies which previously advised the Com- 
mission that the Louisiana law would be tested in court 
have again advised the Commission to the same effect. 
Under these circumstances it would not appear appropriate 
to amend Order No. 206. 


Sincerely yours, 


Signed: Jzzome K. Kuygexpaun 
Chairman 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Frederick Stueck and Arthur Kline. 


Texaco Inc., e¢ al.® Docket Nos. G-15546, et al.° 


Order Requiring Refunds and Terminating Proceedings 
(Issued February 21, 1961) 


The hereinafter designated Respondents have heretofore 
filed proposed increased rates reflecting only the gas gather- 
ing tax of 1 cent per Mcf imposed upon said Respondents 
by the State of Louisiana pursuant to Act No. 8 of 1958, as 
approved on June 16, 1958, amending Title 47 of the 
Louisiana Revised Statutes. 


Relevant information pertaining to said Respondents is 
hereinafter set forth: 


* As noted on pages 2-18 hereof under columns entitled ‘‘Docket Nos.’’ and 
‘<Respondenta’’. 
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In the orders suspending these increased rates it was 
stated that the Commission had been advised litigation 
was being instituted to challenge the constitutionality of 
said Act. No. 8 of 1958, and so in order to assure appropri- 
ate refund in the event said Act should be declared un- 
constitutional, it was deemed advisable to suspend the pro- 
posed increased rates and charges. In the provisions mak- 
ing Respondents’ rates effective subject to refund, the 
Commission required refund of the difference between Re- 
spondents’ then presently effective rates and charges and 
the proposed increased rates and charges allowed to be- 
come effective by reason of the levy of the gas-gathering 
tax referred to above, in the event said taxing statute was 
held invalid. The Commission also required refund of a 
proportionate part of the interest received by Respondents. 


The Supreme Court of the State of Louisiana has held 
said statute to be in violation of Article 10, Section 21 of 
the Louisiana Constitution. Bel Ow Corporation, et al. v. 
Rufus W. Fontenot, Collector, 238 La. 1002, 117 S. 2d 571; 
Southern Natural Gas Company v. Robert Q. Roland, Col- 
lector of Revenue, La. , 123 S. 2d 891. Pursuant 
thereto, we are advised that the State of Louisiana is re- 
funding such monies collected, with 2 percent interest 
thereon. It appears that these decisions are dispositive of 
the validity of said statute, that the said increased rates 
should be disallowed, refunds should be ordered, and the 
above-designated proceedings should be terminated. 


The Commission finds: 


(1) It is in the public interest and necessary in the 
effective administration of the Natural Gas Act that the 
supplements filed herein be disallowed, that refunds be 
made in these proceedings and that said proceedings be 
terminated. 
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(2) The proceedings in Docket Nos. G-15549, G-15550, 
G-15661, G-15745, G-16336, G-16327, G-16334, and G-16898 
should be severed from these proceedings in Docket Nos. 
G-13811, et al., G-9065, et al. and G-9520, et al. 


The Commission orders: 


(A) The above-designated increased rates are dis- 
allowed and Respondents shall refund their respective 
purchasers the amounts collected under the respective 
agreements and undertakings filed in compliance with the 
Commission’s orders herein together with a proportionate 
part of any interest received from the State of Louisiana. 
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(B) The proceedings in Docket Nos. G-15549, G-15550, 
G-15661, G-15745, G-16336, G-16327, G-16334, and G-16898 
are hereby severed from the proceedings in Docket Nos. 
G-13811, et al., G-9065, et al., and G-9520, et al. 


(C) Within 90 days from the date of issuance of this 
order, each Respondent shall report to the Commission, in 
writing and under oath, the details of its calculations 
resulting in the refunds to be made pursuant to paragraph 
(A) hereof, together with copies of releases from its cus- 
tomers with respect to such refund. 


(D) The above-designated proceedings are hereby termi- 
nated. 
By the Commission. 


Josero H. Gurewe 
Joseph H. Gutride, 
Secretary 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket Nos. G-15,546, et al.” 
In the Matter of 


Texaco Inc., et al.° 


Petition of the Philadelphia Electric Company for Permission to 
Intervene 


To the Federal Power Commission: 


Comes now Philadelphia Electric Company (Petitioner 
or Philadelphia), pursuant to Section 15(a) of the Natural 
Gas Act, as amended, 15 U.S.C. § 717n(a) (1958), and to 
Section 1.8(b) of the Rules of Practice and Procedure of 


this Commission, 18 C.F.R. §1.8(b), and requests that it 
be authorized and permitted to intervene and become a 
party hereto. If the Commission’s order of February 21, 
4961 in Texaco Inc., et al., Docket No. G-15,546 et al., ef- 
fected a consolidation for hearing and disposition of all 
of the proceedings listed on pages 2-18 
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of that order, this document should be construed as a peti- 
tion for permission to intervene in such consolidated pro- 
ceeding. Otherwise, this document should be construed as 
several petitions for permission to intervene in each of 
the proceedings identified in Appendix I, infra, with the 
exception of proceedings involving sales to Tennessee Gas 
Transmission Company and United Fuel Gas Company. 


* As indicated in the text, the caption refers to either a consolidated pro- 
ceeding so styled, or to the individual proceedings noted in Appendix I, 
infra, under columns entitled ‘‘Docket Nos.’’ and ‘*Bespondents.’” 
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In support of such petition Philadelphia respectfully rep- 
resents and shows to your Honorable Commission as fol- 
lows: 


j. Philadelphia is a corporation organized and existing 
under the laws of the Commonwealth of Pennsylvania, hav- 
ing its principal offices at 1000 Chestnut Street, Philadel- 
phia 5, Pennsylvania. 


2. Philadelphia is a public utility engaged, among other 
things, in furnishing gas service to the public in Delaware, 
Chester, Montgomery, and Bucks Counties, and in a small 
part of Lancaster County, Pennsylvania. 


3. The names, titles, and post office address of the persons 
to whom correspondence or communications in regard to 
this petition are to be addressed are: 
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Vuscent P. McDevirr 
Vice President and General Counsel 


Samvue. G. Mrtuer 
Assistant General Counsel 


Henry P. Suniivan 

Assistant Counsel 
Philadelphia Electric Company 
1000 Chestnut Street 
Philadelphia 5, Pennsylvania 


4. Philadelphia, which distributes gas to over 200,000 
customers in the Philadelphia suburban area, presently re- 
ceives its entire natural gas requirements (over 41,255,000 
Mef in 1960) from Transcontinental Gas Pipe Line Corpo- 
ration (Transco) and Texas Eastern Transmission Cor- 
poration (Texas Eastern). In turn Transco and Texas 
Eastern (Philadelphia’s ‘‘primary suppliers’’) buy a sub- 
stantial portion of the natural gas which they transport 
and resell to their customers, including Philadelphia, from 
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United Gas Pipeline Corporation, Texas Gas Transmission 
Corporation, and Texas Gas Pipe Line Company (Phila- 
delphia’s ‘‘secondary suppliers’’). 


5. Petitioner made substantially comparable purchases 
from Transco, and Texas Eastern during the period Au- 
gust 1, 1958 to and including December 1, 1958. Petitioner 
is informed, believes and therefore avers that during this 
period the above-mentioned primary suppliers purchased 
substantial amounts of natural gas from Philadelphia’s 
above-mentioned ‘‘secondary suppliers.’’ 
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6. Under applicable Commission practices and preced- 
ents Petitioner and others similarly situated are ultimately 
required to pay the costs which their direct and secondary 
suppliers incur in purchasing natural gas from independent 
natural gas producers subject to Commission regulation. 
Accordingly, on common law principles, and under a proper 
construction of the Natural Gas Act, and by the express 
terms of settlement agreements with their direct suppliers, 
Petitioner and others similarly situated have a legally en- 
forceable right to receive their pro-rata share of refunds 
due to their primary and secondary suppliers from inde- 
pendent producers in restitution for contractually unau- 
thorized or otherwise illegal payments made to such pro- 
ducers for gas delivered in the State of Louisiana during 
the period August 1, 1958 to December 1, 1958. 


7. Each of the rate schedules set out in Appendix I, 
infra, contains a provision for computing the contractually 
authorized purchase price by adding to a express, or 
“base,’”? figure some part or all of any state tax levied upon 
the producer-seller in respect of the transportation or sale 
of the subject gas. During the period August 1, 1958 to 
December 1, 1958 the State of Louisiana purported to levy 
two such taxes. The first (the ‘‘Section 671 tax’’) was a 
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gas gathering tax levied at the rate of 1.0 cent per Mef 
of gas gathered. 47 La. Res. Stat. 1950 § 671. The second 
(the ‘‘Section 678 tax’’) was an additional temporary 
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gas gathering tax levied at the rate of 1.0 cent per Mcf of 
gas gathered. 47 La. Rev. Stat. 1950 § 678, added Act No. 
8, 1958. On the strength of the supposed existence of these 
purported taxes millions of additional dollars, i.e., dollars 
in excess of those otherwise provided for by contract, were 
paid to independent producers by Petitioner’s primary and 
secondary suppliers. However, the Section 671 tax was in- 
valid and never existed in law, Bel Oil Corp. v. Fonenot, 
238 La. 1002, 117 So. 2d 571 (1959), and, as recognized by 
this Commission’s order of February 21, 1961 in Texaco 
Inc., et al., Docket No. G-15546, neither did the temporary 
Section 678 tax. Accordingly, all such additional amounts 
lacked contractual authorization and were illegal. United 


Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U. S. 
332 (1956). 


8. When Petitioner made earlier applications for inter- 
vention in proceedings of this nature the Commission 
adopted a more or less general position of denying such re- 
quests ‘‘at this time,”’ see In the Matters of Hasste Hunt 
Trust, et al., Docket No. G-15581 et al. (December 3, 1959), 
but provided that such applications could be renewed ‘‘if 
in the future ... additional issues should appear ...’’ The 
additional issues contemplated by the language just quoted 
have been interjected by the Commission’s February 21, 
1961 action in ordering refunds of only those reimburse- 
ments contractually unauthorized on account of the in- 
validity 
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of the Section 678 (Act No. 8, 1958) tax. At the time in- 
tervention was originally refused Petitioner and others 
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similarly situated had no reason to believe that the Com- 
mission would fail to order refunds of those reimburse- 
ments claimed on account of the very tax, the Section 671 
tax, which was the subject of the litigation on which the 
Commission relied as justifying its action in suspending 
related rate increases. This petition was prepared as 
promptly as possible, however, after that fact became clear. 
9. If admitted hereto Petitioner will contend: 


(a) The Section 671 and Section 678 taxes were 
void ab initio. 

(b) That each of the filings herein were unauthor- 
ized in an amount equal to the total reimbursement 
claimed on account of the effect of both the Section 671 
and Section 678 taxes, and not just in an amount equal 
to reimbursement on account of the latter tax. 


(c) That the Commission has both the power and 
duty to disallow the entire unauthorized amounts con- 
tained in the several filings, and not just those in- 
crements over the previously filed rate. United Gas 
Pipeline v. Mobile Gas Service Corp., 350 U. S. 332 
(1956). 
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(ad) That each primary and secondary supplier 
should be directed to pass the resulting refunds through 
to its customers. 


10. Accordingly, because it will be entitled to receive 
substantial monetary refunds, therein, it is of vital im- 
portance to Philadelphia that it be permitted to intervene 
in the proceedings consolidated in the order of February 
21, 1961 in Texaco Inc., et al., Docket Nos. G-15546 et al., 
if such proceedings have in fact been consolidated. If not, 
jt is similarly of vital importance for Philadelphia to be 
admitted to each of the proceedings listed in Appendix I, 
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infra, which proceedings involve sales of gas to Petitioner’s 
primary and secondary suppliers. 


Wuenerore, Petitioner respectfully prays that it be per- 
mitted to intervene in the consolidated proceeding cap- 
tioned Texaco Inc., et al., Docket No. G-15546 et al. if there 
be no such proceeding in each of the proceedings set out 
in Appendix I, infra., with the exception of those proceed- 
ings involving sales to Tennessee and United Fuel, and be 
treated as a party thereto, with the right to have notice of 
and to appear at the taking of testimony, to produce and 
cross-examine witnesses, and to be heard in person or by 
counsel upon brief or oral argument, if oral argument be 
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granted; that any orders entered by the Commission herein 
fully protect Petitioner’s rights and interests, and for all 
other proper and needful relief. 


Respectfully submitted, 
PamapeLpH1a Evecrric Company 


By /s/ Samvrt G. Mner 
Samuel G. Miller 
Its Attorney 
March 23, 1961 
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similarly situated had no reason to believe that the Com- 
mission would fail to order refunds of those reimburse- 
ments claimed on account of the very tax, the Section 671 
tax, which was the subject of the litigation on which the 
Commission relied as justifying its action in suspending 
related rate increases. This petition was prepared as 
promptly as possible, however, after that fact became clear. 
9. If admitted hereto Petitioner will contend: 


(a) The Section 671 and Section 678 taxes were 
void ab initio. 

(b) That each of the filings herein were unauthor- 
ized in an amount equal to the total reimbursement 
claimed on account of the effect of both the Section 671 
and Section 678 taxes, and not just in an amount equal 
to reimbursement on account of the latter tax. 


(c) That the Commission has both the power and 
duty to disallow the entire unauthorized amounts con- 
tained in the several filings, and not just those in- 
crements over the previously filed rate. United Gas 
Pipeline v. Mobile Gas Service Corp., 350 U. S. 332 
(1956). 
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(d) That each primary and secondary supplier 
should be directed to pass the resulting refunds through 
to its customers. 


10. Accordingly, because it will be entitled to receive 
substantial monetary refunds, therein, it is of vital im- 
portance to Philadelphia that it be permitted to intervene 
in the proceedings consolidated in the order of February 
21, 1961 in Texaco Inc., et al., Docket Nos. G-15546 et al., 
if such proceedings have in fact been consolidated. If not, 
it is similarly of vital importance for Philadelphia to be 
admitted to each of the proceedings listed in Appendix I, 
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infra, which proceedings involve sales of gas to Petitioner’s 
primary and secondary suppliers. 


Wuenrerore, Petitioner respectfully prays that it be per- 
mitted to intervene in the consolidated proceeding cap- 
tioned Texaco Inc., et al., Docket No. G-15546 et al. if there 
be no such proceeding in each of the proceedings set out 
in Appendix I, infra., with the exception of those proceed- 
ings involving sales to Tennessee and United Fuel, and be 
treated as a party thereto, with the right to have notice of 
and to appear at the taking of testimony, to produce and 
cross-examine witnesses, and to be heard in person or by 
counsel upon brief or oral argument, if oral argument be 
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granted; that any orders entered by the Commission herein 
fully protect Petitioner’s rights and interests, and for all 


other proper and needful relief. 
Respectfully submitted, 
PumavetpHia Exiecreic Company 


By /s/ Samus, G. Mier 
Samuel G. Miller 
Its Attorney 
March 23, 1961 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket Nos. G-15546, et al.* 


In the Matters of 
Texaco, Inc., et al. 


Petition of Long Island Lighting Company for Leave to Intervene 
To the Federal Power Commission: 


Comes now Long Island Lighting Company (Petitioner 
or Long Island), pursuant to Section 15(a) of the Natural 
Gas Act, as amended, 15 U.S. C. § 717n(a) (1958), and to 
Section 1.8(b) of the Rules of Practice and Procedure of 
this Commission, 18 C.F.R. §1.8(b), and requests that it 
be authorized and permitted to intervene and become a 
party hereto. If the Commission’s order of February 21, 
4961 in Texaco, Inc., et al., Docket Nos. G-15546, et al., ef- 
fected a consolidation for hearing and disposition of all 
of the proceedings listed on pages 2-18 of that order, 
this document should be construed as a petition for per- 
mission to intervene in such consolidated proceeding. Other- 
wise, this document should be 
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construed as several petitions for permission to intervene 
in each of the proceedings identified in Appendix I, infra, 
involving Transcontinental Gas Pipe Line Corporation (re- 
ferred to in Appendix I as Transcontinental Gas P.L. Corp. 
or as Transcon Gas Pipe Line Corp.), Tennessee Gas 
Transmission Company, Texas Gas Pipeline Company and 
Texas Gas Transmission Corporation. 


* As indicated in the text, the caption refers to either a consolidated pro- 
cceding so styled, or to the individual proceedings noted in Appendix I, infra, 
under columns entitled ‘‘Docket Nos.’’ and ‘‘Respondents.’’ 
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In support of such petition, Long Island respectfully 
represents and shows to your Honorable Commission as 
follows: 


1. Long Island was organized December 31, 1910 under 
and by virtue of the Transportation Corporation Law of 
the State of New York. Its principal office is at No. 250 
Old Country Road, Mineola, New York, and it is author- 
ized to do and does business only in the State of New 
York. 


2. Correspondence or communications with respect to 
this petition should be addressed to: 


Mr. E. D. Duffy, Senior Vice President 
Long Island Lighting Company 

250 Old Country Road 

Mineola, New York 


and to Petitioner’s attorneys: 


David K. Kadane, General Counsel 
Edward M. Barrett, General Attorney 
Bertram D. Moll, Attorney 

250 Old Country Road 

Mineola, New York 
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3. Long Island distributes natural gas on Long Island 
in the Counties of Nassau and Suffolk and in the Fifth 
Ward of the Borough of Queens. Petitioner also generates 
and distributes electricity in Nassau and Suffolk Counties 
and in the Fifth Ward of the Borough of Queens with the 
exception of the areas served by Freeport, Rockville Center 
and Greenport Municipal Plants and the area served by 
The Patchogue Electric Light Company. The electricity 
distributed by The Patchogue Electric Light Company is 
supplied by Long Island. 
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Long Island, during the twelve month period ending 
December 31, 1959, sent out in excess of 16,700,000 Mcf of 
gas on an equivalent 1000 Btu basis to approximately 
330,000 domestic, commercial and industrial consumers in 
the Counties of Nassau and Suffolk and Queens, all located 
in the State of New York and having a population of ap- 
proximately 1,879,000 persons. The area served by Long 
Island is approximately 1,230 square miles. 


4. During the period August 1, 1958 up to and includ- 
ing December 1, 1958, Long Island purchased substantially 
all of its natural gas requirements from Transcontinental 
Gas Pipe Line Corporation (Transco) and Tennessee Gas 
Transmission Corporation (Tennessee), hereinafter called 
Long Island’s primary suppliers. Long Island is informed, 
believes and therefore avers that during this period, the 
above-mentioned 
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primary suppliers purchased substantial amounts of nat- 
ural gas from Texas Gas Pipeline Company and Texas 
Gas Transmission, hereinafter called Long Island’s sec- 
ondary suppliers. 


5. Under applicable Commission practices and prece- 
dents Long Island and others similarly situated are ulti- 
mately required to pay the costs which their primary and 
secondary suppliers incur in purchasing natural gas from 
independent natural gas producers subject to Commission 
regulation. Accordingly, on common law principles, and 
under a proper construction of the Natural Gas Act, and 
by the express terms of settlement agreements with their 
primary suppliers, Long Island and others similarly situ- 
ated have a legally enforceable right to receive their pro- 
rata share of refunds due to their primary and secondary 
suppliers from independent producers in restitution for 
contractually unauthorized or otherwise illegal payments 
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made to such producers for gas delivered in the State of 
Louisiana during the period August 1, 1958 to December 
1, 1958. 


6. Each of the rate schedules set out in Appendix I, 
infra, contains a provision for computing the contractually 
authorized purchase price by adding to an express, or 
“¢base’’, figure some part or all of any state tax levied 
upon the producer-seller in respect of the transportation 
or sale of 
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the subject gas. During the period August 1, 1958 to De- 
cember 1, 1958 the State of Louisiana purported to levy 
two such taxes. The first (the ‘‘Section 671 tax’’) was a 
gas gathering tax levied at the rate of 1.0 cent per Mef 
of gas gathered. 47 La. Rev. Stat. 1950 4671. The second 
(the ‘‘Section 678 tax’’) was an additional temporary gas 
gathering tax levied at the rate of 1.0 cent per Mef of 
gas gathered. 47 La. Rev. Stat. 1950 § 678, added Act 
No. 8, 1958. On the strength of the supposed existence of 
these purported taxes millions of additional dollars, ie., 
dollars in excess of those otherwise provided for by con- 
tract, were paid to independent producers by Petitioner’s 
primary and secondary suppliers. However, the Section 
671 tax was invalid and never existed in law, Bel Ow Corp. 
v. Fontenot, 238 La. 1002, 117 So. 2d 571 (1959), and, as 
recognized by this Commission’s order of February 21, 
1961 in Texaco, Inc., et al., Docket Nos. G-15546, et al., the 
temporary Section 678 tax was also invalid. Accordingly, 
all such additional amounts lacked contractual authoriza- 
tion and were illegal. United Gas Pipe Line Co. v. Mobile 
Gas Service Corp., 350 U.S. 332 (1956). 


7. When certain northeast gas distribution companies 
made earlier applications for intervention in proceedings 
of 
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this nature the Commission adopted a more or less general 
position of denying such requests ‘‘at this time”’, see in 
the Matters cf Hassie Hunt Trust, et al., Docket Nos. G- 
15581, et al. (December 3, 1959), but provided that such 
applications could be renewed ‘‘if in the future... addi- 
tional issues should appear... .’’ The additional issues 
contemplated by the language just quoted have been inter- 
jected by the Commission’s February 21, 1961 action in 
ordering refunds of only those reimbursements contrac- 
tually unauthorized on account of the invalidity of the Sec- 
tion 678 (Act No. 8, 1958) tax. At the time intervention 
was originally refused such distributors, they and others 
similarly situated had no reason to believe that the Com- 
mission would fail to order refunds of those reimburse- 
ments claimed on account of the very tax, the Section 671 
tax, which was the subject of the litigation on which the 


Commission relied as justifying its action in suspending 
related rate increases. This petition was prepared as 
promptly as possible, however, after that fact became 
clear. 


8. If admitted hereto Long Island will contend: 

(a) The Section 671 and Section 678 taxes were void 
ab initio. 

(b) That each of the filings herein were unauthorized 
in an amount equal to the total reimbursement claimed 
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on account of the effect of both the Section 671 and Sec- 
tion 678 taxes, and not just in an amount equal to reim- 
bursement on account of the latter tax. 


(c) That the Commission has both the power and duty 
to disallow the entire unauthorized amounts contained in 
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the several filings and not just the increment over the previ- 
ously filed rate. United Gas Pipe Line Co. v. Mobile Gas 
Service Corp., 350 U.S. 332 (1956). 


(d) That each of the primary and secondary pipeline 
suppliers should be directed to pass the resulting refunds 
through to its customers. 


9. Accordingly, because it will be entitled to receive sub- 
stantial monetary refunds therein, it is of vital importance 
to Long Island that it be permitted to intervene in the 
proceedings consolidated in the order of February 21, 1961 
in Texaco, Inc., et al., Docket Nos. G-15546, et al., if such 
proceedings have in fact been consolidated. If not, it is 
similarly of vital importance for Long Island to be ad- 
mitted to each of the proceedings listed in Appendix I, 
infra, which involve sales of gas to Petitioner’s primary 
and secondary suppliers. 
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Wuenrerore, Petitioner respectfully prays that it be per- 
mitted to intervene in the consolidated proceeding cap- 
tioned Texaco, Inc., et al., Docket Nos. G-15546, et al., but 
if there be no such proceeding, in each of the proceedings 
set out in Appendix I, infra, which involve sales of gas to 
Petitioner’s primary and secondary suppliers, and be 
treated as a party thereto, with the right to have notice 
of and to appear at the taking of testimony, to produce 
and cross-examine witnesses, and to be heard in person 
or by counsel upon brief or oral argument, if oral argu- 
ment be granted; that any orders entered by the Com- 
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mission herein fully protect Petitioner’s rights and inter- 
ests, and for all other proper and needful relief. 


Respectfully submitted, 
Lone Istanp Licutixc Company 


By Berrram D. Mot 
Bertram D. Moll 
Its Attorney 
Davin K. KapanE 
General Counsel 
250 Old Country Road 
Mineola, New York 
Of Counsel 
March 23, 1961 


———_- 


299 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket Nos. G-15546, et al.* 
In the Matters of 
Texaco, Inc., e¢ al. 
Petition of The United Gas Improvement Company for 
Permission to Intervene 


To the Federal Power Commission: 


Comes now The United Gas Improvement Company (Pe- 
titioner or UGI), pursuant to Section 15(a) of the Natural 
Gas Act, as amended, 15 U.S.C. § 717n(a) (1958), and to 
Section 1.8(b) of the Rules of Practice and Procedure of 
this Commission, 18 C.F.R. §1.8(b), and requests that it 


* An indicated in the text, the caption refers to either a consolidated pro- 
ceeding so styled, or to the individual proceedings noted in Appendix I, infra, 
under columns entitled ‘‘Docket Nos.’’ and ‘«Bespondents.’? 
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be authorized and permitted to intervene and become a 
party hereto. If the Commission’s order of February 21, 
1961 in Texaco, Inc., et al., Docket Nos. G-15546, et al., ef- 
fected a consolidation for hearing and disposition of all of 
the proceedings listed on pages 2-18 of that order, this 
document should be construed as a petition for permission 
to intervene in such consolidated proceeding. Otherwise, 
this document should be construed as several petitions for 
permission to intervene in each of the proceedings identi- 
fied in Appendix I, infra. 
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In support of such petition, UGI respectfully represents 
and shows to your Honorable Commission as follows: 


1. The name and address of Petitioner are: 
The United Gas Improvement Company 
1401 Arch Street 
Philadelphia 5, Pennsylvania 


The name and address of the person to whom it is re- 
quested that communications in respect to this Petition and 
cause be addressed are: 


Edward H. Smoker, President 

The United Gas Improvement Company 
1401 Arch Street 

Philadelphia 5, Pennsylvania 


It is likewise requested that copies of each such com- 
munication be sent directly to Petitioner’s attorneys ad- 
dressed as follows: 


John P. Bracken 

Morgan, Lewis & Bockius 

2107 Fidelity-Philadelphia 
Trust Building 

Philadelphia 9, Pennsylvania 
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J. David Mann, Jr. 
Morgan, Lewis & Bockius 
1230 Pennsylvania Building 
Washington 4, D. C. 


9. Petitioner is a corporation organized and existing 
under the laws of the Commonwealth of Pennsylvania, with 
its principal place of business at 1401 Arch Street, Phila- 
delphia 5, Pennsylvania. 
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3. Petitioner distributes gas to more than 800,000 cus- 
tomers in Eastern Pennsylvania and obtains all of its nat- 
ural gas requirements—totaling almost 300,000 Mcf per 
day—from The Manufacturers Light and Heat Company, 
Transcontinental Gas Pipe Line Corporation, and Texas 
Eastern Transmission Corporation, and during the period 
August 1, 1958 up to and including December 1, 1958 made 
comparable gas purchased from these companies, who will 
be referred to collectively as ‘‘direct suppliers’’. Petitioner 
is informed, believes and therefore avers that during 
the above-mentioned period, its direct pipeline suppliers 
purchased substantial amounts of natural gas from Ten- 
nessee Gas Transmission Corporation, Texas Gas Pipeline 
Company, Texas Gas Transmission Company, United Fuel 
Gas Company and United Gas Pipe Line Company, who 
will be referred to collectively as ‘‘secondary suppliers.”’ 


4. Under applicable Commission practices and prece- 
dents, Petitioner and others similarly situated are ulti- 
mately required to pay the costs which their direct and 
secondary suppliers incur in purchasing natural gas from 
independent natural gas producers subject to Commission 
regulation. Accordingly, on common law principles, and 
under a proper construction of the Natural Gas Act, and 
by the express terms of settlement agreements with their 
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direct suppliers, Petitioner and others similarly situated 
have a legally enforceable right to receive 
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their pro-rata share of refunds due to their primary and 
secondary suppliers from independent producers in repay- 
ment for contractually unauthorized or otherwise illegal 
payments made to such producers for gas delivered in the 
State of Louisiana during the period August 1, 1958 to 
December 1, 1958. 


5. Each of the rate schedules set out in Appendix I, 
infra, contains a provision for computing the contractually 
authorized purchase price by adding to an express, or 
‘“‘base’’, figure some part or all of any state tax levied 
upon the producer-seller in respect of the transportation 
or sale of the subject gas. During the period August 1, 
1958 to December 1, 1958 the State of Louisiana purported 
to levy two such taxes. The first (the ‘‘Section 671 tax’’) 
was a gas gathering tax levied at the rate of 1.0 cent per 
Mef of gas gathered. 47 La. Rev. Stat. 1950 §671. The 
second (the ‘‘Section 678 tax’’) was an additional tempo- 
rary gas gathering tax levied at the rate of 1.0 cent per 
Mef of gas gathered. 47 La. Rev. Stat. 1950 § 678, added 
Act No. 8, 1958. On the strength of the supposed existence 
of these purported taxes millions of additional dollars, i.e., 
dollars in excess of those otherwise provided for by con- 
tract, were paid to independent producers by Petitioner’s 
direct and secondary suppliers. However, the Section 671 
tax was invalid and 
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never existed in law, Bel Oil Corp. v. Fontenot, 238 La. 1002, 
117 So. 2d 571 (1959), and, as recognized by this Com- 
mission’s order of February 21, 1961 in Texaco, Inc., et al., 
Docket Nos. G-15546, et al., the temporary Section 678 tax 
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was also invalid. Accordingly, all such additional amounts 
lacked contractual authorization and were illegal. United 
Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 
332 (1956). 


6. When Petitioner made earlier applications for inter- 
vention in proceedings of this nature of the Commission 
adopted a more or less general position of denying such 
requests ‘‘at this time’’, see in the Matters of Hassie Hunt 
Trust, et al., Docket Nos. G-15581, et al. (December 3, 
1959), but provided that such applications could be re- 
newed ‘‘if in the future .. . additional issues should ap- 
pear... .’’ The additional issues contemplated by the 
language just quoted have been interjected by the Commis- 
sion’s February 21, 1961 action in ordering refunds of 
only those reimbursements contractually unauthorized on 
account of the invalidity of the Section 678 Act No. 8, 1958) 
tax. At the time intervention was originally refused Peti- 
tioner and others similarly situated had no reason to be- 
lieve that the Commission would fail to order refunds of 
those reimbursements claimed on account of the very tax, 
the Section 671 tax, which 
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was the subject of the litigation which the Commission re- 
lied upon as justifying its action in suspending related 
rate increases. This petition was prepared as promptly as 
possible, however, after that fact became clear. 


7. If admitted hereto Petitioner will contend : 
(a) That the Section 671 and Section 678 taxes were 
void ab initio. 


(b) That each of the filings herein were unauthorized 
in an amount equal to the total reimbursement claimed on 
account of the effect of both the Section 671 and Section 
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678 taxes, and not just in an amount equal to reimburse- 
ment on account of the latter tax. 


(c) That the Commission has both the power and duty 
to disallow the entire unauthorized amounts contained in 
the several filings, and not just those increments over the 
previously filed rate. United Gas Pipe Line Co. v. Mobile 
Gas Service Corp., 350 U.S. 332 (1956). 


(d) That each direct and secondary pipeline supplier 
should be directed to pass the resulting refunds through 
to its customers. 


8. Accordingly, because it is legally entitled to receive 
substantial monetary refunds, as outlined above, it is of 
vital importance to UGI that it be permitted to intervene 
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in the proceedings consolidated in the order of February 21, 
1961 in Texaco, Inc., et al., Docket Nos. G-15546, et al., if 
such proceedings have in fact been consolidated. If not, 
it is similarly of vital importance for UGI to be admitted 
to each of the proceedings listed in Appendix I, infra, 
which proceedings involve sales of gas to Petitioner’s direct 
and secondary suppliers. 


9. This petition does not incorporate a formal motion 
for consolidation in the event the proceedings in Texaco, 
Inc., et al., Docket Nos. G-15546, et al., have not been con- 
solidated for hearing and disposition. However, in view 
of the issues raised herein and of the fact that Petitioner 
has, by filing this petition and a concurrent application for 
rehearing, effectively preserved its rights to refunds, the 
Commission, in order to avoid a discriminatory result, may 
find it in the public interest to order such consolidation 
sua sponte. 

Wuenerore, Petitioner respectfully prays that it be per- 
mitted to intervene in the consolidated proceeding cap- 
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tioned Texaco, Inc., et al., Docket Nos. G-15546, et al., or, 
if there be no such proceeding, in each of the proceedings 
set out in the Appendix I, infra, and be treated as a party 
thereto, with the 
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right to have notice of and to appear at the taking of 
testimony, to produce and cross-examine witnesses, and to 
be heard in person or by counsel upon brief or oral argu- 
ment, if oral argument be granted; that any orders entered 
by the Commission therein fully protect Petitioner’s rights 
and interests, and for all other proper and needful relief. 


Respectfully submitted, 


Tae Unrrep Gas IMPROVEMENT 
Company 


By Joun E. Hourzrmcernr, Jr. 
John EK. Holtzinger, Jr. 
Its Attorney 
Morean, Lewis & Bocxrus 
Philadelphia- Washington 
Of Counsel 
March 23, 1961 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman ; 
Frederick Stueck, Arthur Kline and Paul A. Sweeney. 


Docket Nos. G-15546, e¢ al. 
Trxaco Inc., et al. 
Docket Nos. G-15546, G-15547, G-15548 
Texaco Inc. 


* es ° e * . 
Docket Nos. G-15833, G-15947, G-16023 


Union Texas Natvurat Gas Corporation 


Docket Nos. G-15680, G-15739 


Texaco Szasoarp, Lvc. 


Docket Nos. G-15650, G-15780 
Pan American Perroteum Corporation (Operator), ed al. 
Docket Nos. G-15641, G-16065, G-16066, G-16067 
Paw American PerroLeum Corporation 


Docket Nos. G-15596, G-15721 
Panis PerroLeum CoMPANY 
Docket Nos. G-15597, G-15752 


Pures Perroceum Company (Opzrator), e¢ al. 
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Docket Nos. G-15633, G-15743 
Sun Om Company 
Docket Nos. G-15632, G-15768 
Sux Om Company (Orerator), et al. 
° ° . ° ° ° ° 
Order Granting Applications for Rehearing 
(Issued April 14, 1961) 


Respondents, Union Texas Natural Gas Corporation, The 
California Company, The California Company (Operator), 
et al., Forest Oil Corporation, Forest Oil Corporation (Op- 
erator), e¢ al., Sun Oil Company, Sun Oil Company (Oper- 
ator), e¢ al., Sohio Petroleum Company (Operator), et al., 
Sohio Petroleum Company, Phillips Petroleum Company 
(Operator), et al., Phillips Petroleum Company, The At- 


lantic Refining Company, The Atlantic Refining Company 
(Operator), et al., Pan American Petroleum Corporation 
(Operator), et al., Pan American Petroleum Corporation, 
Arkansas Fuel Oil Corporation,” Arkansas Fuel Oil Corpo- 
ration (Operator), et al. Cities Service Petroleum Com- 
pany,” Cities Service Production Company, Cities Service 
Production Company (Operator), et al., Tidewater Oil 
Company, Tidewater Oil Company (Operator), et al., The 
British-American Oil Producing Company, Skelly Oil Com- 
pany (Operator), et al., The Grande Corporation (Oper- 
ator), ef al., Humble Oil & Refining Company (Operator), 
et al., and Humble Oil & Refining Company have filed ap- 

1 Arkansas Fuel Oil Corporation continues to be responsible, pursuant to 
undertakings previously filed, for refunds relating to increased rates collected 
prior to December 3, 1960, in Docket Nos. G-15556, G-15646, and G-15647. 
These dockets are listed under the name of Cities Service Reserves, Inc. in the 
Commission’s order of February 21, 1961. 


2 Formerly Cities Service Oil Company. 
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plications for rehearing of the Commission’s order issued 
February 21, 1961 in the above-designated proceedings. 


Respondents Texaco Inc., Continental Oil Company, Con- 
tinental Oil Company (Operator), et al., W. C. Feazel (Op- 
erator), et al., Gulf Oil Corporation (Operator), et al., 
Gulf Oil Corporation, and Texaco Seaboard, Inc. have filed 
Petitions for Clarification of said order of February 21, 
1961. 
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Respondents’ above-mentioned applications for rehearing 
and petitions for clarification are in substance similar and 
are herein treated as applications for rehearing for pur- 
poses of this order. Respondents state that they did not 
protest their payment of the gas gathering tax of 1¢ per 
Mef imposed upon said Respondents by the State of Louisi- 
ana, pursuant to Act No. 8 of 1958, as approved on June 16, 
1958, amending Title 47 of the Louisiana Revised Statutes. 
‘As set forth in our order issued on February 21, 1961, said 
Statute has been held unconstitutional. Respondents fur- 
ther state that the State of Louisiana will not refund the 
amounts of their tax payments, or interest thereon. Re- 
spondents request clarification as to their obligation to make 
refunds pursuant to our order of February 21, 1961, herein 
if they did not protest the payment of said tax and, thus, 
received no refunds from the State of Louisiana. Some 
Respondents further request clarification of whether they 
must, should they be instructed to make such refunds of 
amounts not refunded to them, make such refunds with two 
percent interest although they have received no interest 
from the State of Louisiana. 


The Commission finds: 


It is appropriate and proper in the administration of the 
Natural Gas Act that there be a rehearing of the Commis- 
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sion’s order issued February 21, 1961, insofar as such order 
is applicable to the above-designated proceedings. 


The Commission orders: 


Rehearing of the Commission’s order issued February 21, 
1961, is hereby granted insofar as such order is applicable 
to the above designated proceedings. 


By the Commission. 


JosepH H. GurRDE 
Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket Nos. G-15-546, et al.® 


In the Matter of 
Tzxaco, Inc., et al.* 

Joint and Several Application for Rehearing on Behalf of Long 
Island Lighting Company, Philadelphia Electric Company. 
Public Service Electric and Gas Company, The United Gas 
Improvement Company 


(Filed April 21, 1961) 
To the Federal Power Commission: 


Come now Long Island Lighting Company (LILCO), 
Philadalphia Electric Company (PE), Public Service Elec- 
tric and Gas Company (PSNJ), and The United Gas Im- 
provement Company (UGI) (collectively referred to as 
“Joint Applicants’’), pursuant to Section 19(a) of the 


© As indicated in the text, the caption refers either to a consolidated pro- 
coeding so styled, or to the individual proceedings into which each of the 
Joint Applicants herein respectively sought intervention by their correspond- 
ingly-captioned several petitions for intervention filed March 23, 1961. 
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Natural Gas Act, as amended, 15 U.S.C. § 717r(a) (1958), 
and to Section 1.34 of the Rules of Practice and Procedure 
of this Commission, 18 C.F.B. ¢ 1.84, and show your Hon- 
orable Commission as follows: 


397 
I 


This application for rehearing is filed solely for protec- 
tive purposes. Under Public Service Commission v. FPC, 
284 F.2d 200 (D.C. Cir. 1960), Episcopal Theological Semi- 
nary v. FPC, 269 F.2d 228 (D.C. Cir.), cert. denied, 361 
U.S. 895 (1959) and similar authorities, the time for seek- 
ing rehearing of any order of the Federal Power Commis- 
sion denying Joint Applicants’ intervention in these pro- 
ceedings would expire thirty days from the issuance of 
that order. Since the Commission has presumably not yet 
acted upon the petitions to intervene, any petition for 
rehearing would, in Joint Applicants’ view, probably be 


premature. However, it is possible that other parties to 
these proceedings may contend that the Commission denied 
Joint Applicants’ several petitions to intervene herein by 
failing to act upon them on March 23, 1961, on which date 
Joint Applicants also filed a Joint and Several Application 
for Rehearing of the Commission’s February 21, 1961 or- 
der terminating these proceedings.* 


While, as stated, Joint Applicants seriously question the 
validity of this contention, they are 
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filing this application for rehearing within thirty days 
following March 23, 1961 for the purpose of protecting 
their position in the event the Commission were not to 
act on the pending petitions for intervention within a rea- 


* These documents are incorporated herein by reference in Part I, infra. 
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sonable time. Should the Commission in all respects grant 
Joint Applicants’ several petitions to intervene in these 
proceedings, this application for rehearing would, of course, 
become moot. 


I 


For the purposes of brevity, the following documents 
heretofore filed herein and served upon all parties hereto 
are expressly incorporated by reference into this applica- 
tion for rehearing as though set out herein: 


(1) Petition of the Long Island Lighting Company for 
Permission to Intervene filed March 23, 1961; 


(2) Petition of the Philadelphia Electric Company for 
Permission to Intervene, filed March 23, 1961; 


(3) Petition of the Public Service Electric and Gas 
Company for Permission to Intervene, filed March 
23, 1961; 


(4) Petition of The United Gas Improvement Com- 
pany for Permission to Intervene, filed March 23, 
1961; and 


(5) Joint and Several Application for Rehearing on 
Behalf of Long Island 
339 


Lighting Company, Philadelphia Electric Com- 
pany, Public Service Electric and Gas Company 
and The United Gas Improvement Company, filed 
March 23, 1961. 


Mm 
Jour Appiicants’ INTEREST 


The interest of Joint Applicants in recovering large sums 
of money unlawfully paid as claimed reimbursement for the 
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unconstitutional Section 671 tax is fully and adequately set 
out in the five documents incorporated by reference in 
Point II, supra. 


Moreover, since the filing of the several petitions for 
leave to intervene herein on March 23, 1961, additional 
issues concerning the Section 678 tax reimbursement have 
been raised by certain Respondents.* Some Respondents 
contend that the Commission’s order of February 21, 1961 
requires refunds of Section 678 tax reimbursement only if 
the State of Louisiana makes corresponding refunds to 
Respondents; some concede that the Commission’s order 
requires refunds of all Section 678 
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tax reimbursement but assert, for various reasons, that the 
Commission is either without power to or is, in some way, 
estopped to issue such an order; and some concede both 
that the Commission has ordered refunds of all Section 678 
tax reimbursement and that it has the power to do so, but 
argue that, notwithstanding United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., 350 U.S. 332 (1956), the Com- 
mission has discretion to permit them to retain contrac- 
tually unauthorized reimbursements, and request the Com- 
mission to exercise in their favor that supposed discretion. 


Obviously, each of the foregoing new issues holds the 
prospect of adversely affecting Joint Applicants if decided 
favorably to Respondents. Thus the proceedings clearly 
involve substantial issues which directly affect the likeli- 
hood that Joint Applicants will receive the refunds law- 
fully due them. Moreover, there are no other parties which 
could in any way represent Joint Applicants’ interest 
herein. 

“In recognition of this fact, the Commission has, by order of April 14, 


1961, granted rehearing in certain of the dockets included in its February 21, 
1961 order herein. 
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As Representatives or Consumers Wxo Have Paw THE 
Secrion 671 axp Secrion 678 Tax REIMBURSEMNT, AND 
Wuo Woutp Recerve Larce Reronps Ir Jorst ApPui- 
cants Prevar, Jomst Appiicants Wovutp Bz anp ARE 
‘¢ AGGRIEVED’? BY ADVERSE ORDERS OF THE COMMISSION 
Ewrerep rv THESE PROCEEDINGS. 


The test for a right to intervene is aggrievement within 
the meaning of Section 19(b) of the Natural Gas Act. 


[Alggrievement, within the meaning of §19(b) and 
other review statutes, is a status conferred by Con- 
gress upon a party who, though he may have no inter- 
ests that must be considered in the administrative 
determination, is likely to suffer injury by that 
determination. He may be ‘the only person having a 
sufficient interest to bring to the attention of the appel- 
late court errors of law of the Commission. ...’ City of 
Pittsburgh v. FPC, 237 F.2d 741, 746 (D.C. Cir. 1956). 


When interests of competition, see, e.g., Virginia Petroleum 
Jobbers Ass’n v. FPC, 265 F.2d 364 (D.C. Cir. 1959) ; Na 
tional Coal Ass’n v. FPC, 191 F.2d 462 (D.C. Cir. 1951), 
and conservation, e.g., Cia Mexicana de Gas, S.A. v. FPC, 
167 F.2d 804 (5th Cir. 1948), are sufficient to show aggrieve- 
ment, how much more so is the financial injury of a con- 
sumer who must forego refunds lawfully due him? <Asso- 
ciated Industries, Inc. v. Ickes, 134 F.2d 694 (2nd Cir.), 
vacated as moot, 
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320 U.S. 707 (1943). This status exists even as between 
Joint Applicants and their secondary suppliers, where 
the higher costs have been or will be passed on to them 
by Commission rate practices. United Gas Improvement 
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Co. v. FPC, CA5, No. 18,112 (February 22, 1961); Mem- 
phis Light, Gas € Water Division v. FPC, 250 F.2d 402 
(D.C. Cir. 1957), rev’d on other grounds, 358 U.S. 103 
(1958). Nor is the status affected by the fact that in- 
creases to Joint Applicants are passed on to consumers, 
since ‘‘as a matter of ethics and good business, ... [a local 
distributing company] is required to protect its custo- 
mers.’’? Public Service Comm’n v. FPC, 257 F.2d 717, 720 
(3rd Cir. 1958), aff’d sub nom. Atlantic Refining Co. v. 
Public Service Comm’n, 360 U.S. 378 (1959) ; Natural Gas 
Pipeline Co. v. FPC, 253 F.2d 3 (3rd Cir. 1958), cert. 
denied, sub nom. Dorchester Corp. v. Natural Gas Pipeline 
Co., 357 U.S. 927 (1958). 


Vv 


Commission Exciusion From a Procrgpine or 4 Parry WxHo 
Woutp Bz ‘‘ Aagrievep’’ sy An Apverse Onper In SucH 
4 Proceeprine Constrrures AN Error or Law AnpD A 
Jupiciatty-ReversisteE Asuse or DiscrEerion 


Section 15(a) of the Natural Gas Act, which authorizes 
the Commission to, ‘‘in any proceeding before 
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it... admit as a party ... any representative of interested 
consumers’’, confers discretion upon the Commission which, 
however, may not be abused if the basie purposes of the 
Act are to be fulfilled: 


... there are some persons who have a right to partici- 
pate in Commission proceedings and some who do 
not. [It is] ... clear that any person who would be 
‘aggrieved’ by the Commission’s order... is also a 
person who has a right to intervene. Otherwise, judi- 
cial review, which may be had only by a party to the 
proceedings before the Commission who has been 
‘aggrieved’ by its order, could be denied or unduly 
forestalled by the Commission merely by denying in- 
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tervention. National Coal Ass’n v. FPC, 191 F.2d 
462, 467 (D.C. Cir. 1951). 


To the same effect see Virginia Petroleum Jobbers Ass’n 
v. FPC, 265 F.2d 364, 367 (D.C. Cir. 1959) ; Virginia Pe- 
troleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 
1958) ; Memphis Light, Gas & Water Division v. FPC, 243 
F.2d 628 (D.C. Cir. 1957). In the terms of the National 
Coal case, Joint Applicants have a ‘‘right to participate 
in these proceedings. 


Srxce Jour Appuicants Woutp Be ‘‘Acorrevep’’ By Axy 
Apverse Orper EnTerep Herern, anp Sixce THE Com- 
mission Must, as a Matrer or Law, ApMir To A Pro- 
ceepinc Berorr Jr Any Parry Wxo Wovtp Bz So 
<< AGGRIEVED”’, THE EXcLusION oF JomntT APPLICANT FROM 
Turse Procerpincs Is Bora An Asuse or DiscrETIon 
anp AN Error or Law. 


Joint Applicants would be ‘‘aggrieved”’ by any adverse 
order, i.e., an order refusing to order refunds 
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of all Section 671 and Section 678 tax reimbursement, en- 
tered herein (Point IV). The Commission must, as & 
matter of law, admit to a proceeding before it any party 
who would be so “‘aggrieved’’ by an adverse order of the 
Commission (Point V). Thus, the exclusion of Joint Ap- 
plicants as parties in these proceedings and the denial to 
them of an opportunity to seek refunds of the Section 671 
tax reimbursement and to refute the various contentions 
made with respect to the Commission’s treatment of Sec- 
tion 678 tax reimbursement is both an abuse of discretion 
and erroneous as a matter of law. 


Wuererore, Long Island Lighting Company, Philadel- 
phia Electric Company, Public Service Electric & Gas Com- 
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pany and The United Gas Improvement Company respect- 
fully pray that the Commission grant rehearing of its 
order of March 23, 1961 and, in accordance with this Ap- 
plication: 


(A) In all respects grant each Applicant’s March 23, 
1961 petition for intervention in the manner and form there- 
in provided. 


(B) Grant such other and further relief as the rights of 
petitioners or the equities may render 
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appropriate in the premises. 


Respectfully submitted, 


Lone Istanp Licutmve Company 

Pusuio Service ELEctRIc anp Gas 
Company 

Pamaverar Eecrrrc Company 

Tur Unrrep Gas Improvement 
Company 


By Joun E. Hourzmerr, Jr. 
John E. Holtzinger, Jr. 
Thetr Attorney 
Morean, Lewis & Bocxrus 
Philadelphia- Washington 
Of Counsel 
April 21, 1961 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket Nos. G-15,546, et al.* 


In the Matter of 
Texaco, Inc., et al.* 

Joint and Several Application for Rehearing on Behalf of Long 
Island Lighting Company, Philadelphia Electric Company, 
Public Service Electric and Gas Company, The United Gas 
Improvement Company 


(Filed May 22, 1961) 
To the Federal Power Commission: 
Come now Long Island Lighting Company (LILCO), 
Philadelphia Electric Company (PE), Public Service Elec- 


tric and Gas Company (PSNJ), and The United Gas Im- 
provement Company (UGI) (collectively referred to as 


“Joint Applicants’’), pursuant to Section 19(a) of the 
Natural Gas Act, as amended, 15 U.S.C. § 717r(a) (1958), 
and to Section 1.34 of the Rules of Practice and Procedure 
of this Commission, 18 C.F.R. § 1.34, and show your Honor- 
able Commission as follows: 


417b 


I 


On March 23, 1961, Joint Applicants filed four several 
petitions to intervene in these proceedings.* On the same 
date Joint Applicants also filed a Joint and Several Appli- 
cation for Rehearing of the Commission’s February vA 
1961, order terminating these proceedings.” By order of 


* As indicated im the text, the caption refers either to a consolidated pro- 
ceeding so styled, or to the individual proceedings into which each of the 
Joint Applicants herein respectively sought intervention by their correspond- 
ingly-captioned several petitions for intervention filed March 23, 1961. 


* These documents are incorporated herein by reference in Part IT, infra. 
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April 14, 1961 the Commission granted rehearing in a 
number of the dockets involved in these proceedings. Ac- 
cordingly, by the express terms of Section 19(a) of the 
Natural Gas Act, Joint Applicants’ March 23, 1961 Appli- 
cation for rehearing ‘‘may be deemed to have been de- 
nied’? on April 22, 1961 as to the remaining dockets in 
these proceedings by reason of the Commission’s failure 
to take affirmative action thereon. 


Under Public Service Commission v. FPC, 284 F.2d 200 
(D.C. Cir. 1960), Episcopal Theological Seminary v. FPC, 
269 F.2d 228 (D.C. Cir.), cert. denied, 361 U.S. 895 (1959) 
and similar authorities, the time for seeking rehearing of 
any order of the Federal Power Commission denying Joint 
Applicants’ intervention in these proceedings expires thirty 
days from the issuance of that order. 
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The Commission has issued no order which in express terms 
denies Joint Applicants leave to intervene in these pro- 
ceedings. However, it is clear that, at least as to the 
dockets involved herein which were not reopened by the 
Commission’s April 14, 1961 order, the legal effect of the 
Commission’s order of April 22, 1961, denying rehearing 
was to determine adversely and with administrative finality 
the issue raised by Joint Applicants’ four several petitions 
to intervene. Episcopal Theological Seminary, supra. 


Accordingly, Joint Applicants are filing this application 
for rehearing within thirty days following April 22, 1961, 
for the purpose of protecting their position in the event 
the Commission does not act favorably upon their peti- 
tions for intervention. Should the Commission grant Joint 
Applicants’ several petitions to intervene in these pro- 
ceedings, this application for rehearing would, of course, 
become moot. 
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For purposes of bervity, the following documents here- 
tofore filed herein and served upon all parties hereto are 
expressly incorporated by reference into 
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this application for rehearing as though set out herein: 


(1) 


(2) 


(3) 


(4) 


(5) 


Petition of the Long Island Lighting Company 
for Permission to Intervene filed March 23, 1961; 


Petition of the Philadelphia Electric Company 
for Permission to Intervene, filed March 23, 1961; 


Petition of the Public Service Electric and Gas 
Company for Permission to Intervene, filed March 
23, 1961; 


Petition of The United Gas Improvement Com- 
pany for Permission to Intervene, filed March 23, 
1961; and 


Joint and Several Application for Rehearing on 
Behalf of Long Island Lighting Company, Phila- 
delphia Electric Company, Public Service Electric 
and Gas Company and The United Gas Improve- 
ment Company, filed March 23, 1961. 


Joint and Several Application for Rehearing on 
Behalf of Long Island Lighting Company, Phila- 
delphia Electric Company, Public Service Electric 
and Gas Company and The United Gas Improve- 
ment Company, filed April 21, 1961. 


Tl 


Jor Appiicants’ INTEREST 


The interest of Joint Applicants in recovering large sums 
of money unlawfully paid as claimed reimbursement for the 
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unconstitutional Section 671 tax is fully and adequately set 
out in the six documents incorporated by reference in Point 
Il, supra. 


Moreover, since the filing of the several petitions for 
leave to intervene herein on March 23, 1961, additional 
issues concerning the Section 678 tax reimbursement have 
been raised by certain Respondents. 


4l17e 


Some Respondents contend that the Commission’s order 
of February 21, 1961 requires refunds of Section 678 tax 
reimbursement only if the State of Louisiana makes corre- 
sponding refunds to Respondents; some concede that the 
Commission’s order requires refunds of all Section 678 
tax reimbursement but assert, for various reasons, that the 
Commission is either without power to or is, in some way, 
estopped to issue such an order; and some concede both 
that the Commission has ordered refunds of all Section 
678 tax reimbursement, and that it has the power to do 
so, but argue that, notwithstanding United Gas Pipe Line 
Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956), the 
Commission has discretion to permit them to retain con- 
tractually unauthorized reimbursements, and request the 
Commission to exercise in their favor that supposed dis- 
cretion. 


Obviously, each of the foregoing new issues holds the 
prospect of adversely affecting Joint Applicants if decided 
favorably to Respondents. Thus the proceedings clearly 
involve substantial issues which directly affect the likeli- 
hood that Joint Applicants will receive the refunds law- 
fully due them. Moreover, there are no other parties 
which could in any way represent Joint Applicants’ interest 
herein. 
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For purposes of bervity, the following documents here- 
tofore filed herein and served upon all parties hereto are 
expressly incorporated by reference into 
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this application for rehearing as though set out herein: 


(1) 


(2) 


(3) 


Petition of the Long Island Lighting Company 
for Permission to Intervene filed March 23, 1961; 


Petition of the Philadelphia Electric Company 
for Permission to Intervene, filed March 23, 1961; 


Petition of the Public Service Electric and Gas 
Company for Permission to Intervene, filed March 
23, 1961; 


Petition of The United Gas Improvement Com- 
pany for Permission to Intervene, filed March 23, 
1961; and 


Joint and Several Application for Rehearing on 
Behalf of Long Island Lighting Company, Phila- 
delphia Electric Company, Public Service Electric 
and Gas Company and The United Gas Improve- 
ment Company, filed March 23, 1961. 


Joint and Several Application for Rehearing on 
Behalf of Long Island Lighting Company, Phila- 
delphia Electric Company, Public Service Electric 
and Gas Company and The United Gas Improve- 
ment Company, filed April 21, 1961. 


page 


Jour Appiicants’ INTEREST 


The interest of Joint Applicants in recovering large sums 
of money unlawfully paid as claimed reimbursement for the 
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unconstitutional Section 671 tax is fully and adequately set 
out in the six documents incorporated by reference in Point 
Il, supra. 


Moreover, since the filing of the several petitions for 
leave to intervene herein on March 23, 1961, additional 
issues concerning the Section 678 tax reimbursement have 
been raised by certain Respondents. 
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Some Respondents contend that the Commission’s order 
of February 21, 1961 requires refunds of Section 678 tax 
reimbursement only if the State of Louisiana makes corre- 
sponding refunds to Respondents; some concede that the 
Commission’s order requires refunds of all Section 678 
tax reimbursement but assert, for various reasons, that the 
Commission is either without power to or is, in some way, 
estopped to issue such an order; and some concede both 
that the Commission has ordered refunds of all Section 
678 tax reimbursement, and that it has the power to do 
so, but argue that, notwithstanding United Gas Pipe Line 
Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956), the 
Commission has discretion to permit them to retain con- 
tractually unauthorized reimbursements, and request the 
Commission to exercise in their favor that supposed dis- 
cretion. 


Obviously, each of the foregoing new issues holds the 
prospect of adversely affecting Joint Applicants if decided 
favorably to Respondents. Thus the proceedings clearly 
involve substantial issues which directly affect the likeli- 
hood that Joint Applicants will receive the refunds law- 
fully due them. Moreover, there are no other parties 
which could in any way represent Joint Applicants’ interest 
herein. 
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417£ 
IV 


As ReprEsENTATIVES oF ConsumMERS WuHo Have Pam THE 
Section 671 anv Secrion 678 Tax REIMBURSEMENTS, 
anp Wxo Wovuup Recerve Lance Rerunps Ir Jort 
Appuications Prevar, Jormvr Applicants WovuLp Bz 
anxnp ARE ‘‘ AGGRIEVED’? By ADVERSE ORDERS OF THE 
Commission ENrerep In THESE PROCEEDINGS. 


The test for a right to intervene is aggrievement within 
the meaning of Section 19(b) of the National Gas Act. 

[A]ggrievement, within the meaning of §19(b) and 
other review statutes, is a status conferred by Congress 
upon a party who, though he may have no interests 
that must be considered in the administrative determi- 
nation, is likely to suffer injury by that determination. 
He may be ‘the only person having a sufficient interest 
to bring to the attention of the appellate court errors of 
law of the Commission. ...’ City of Pittsburgh v. FPC, 
237 F.2d 741, 746 (D.C. Cir. 1956). 


When interests of competition, see, e.g., Virginia Petroleum 
Jobbers Ass’n v. FPC, 265 F.2d 364 (D.C. Cir. 1959); 
National Coal Ass’n v. FPC, 191 F.2d 462 (D.C. Cir. 1951), 
and conservation, e.g., Cia Mexicana de Gas, S.A. v. FPC, 
167 F.2d 804 (5th Cir. 1948), are sufficient to show aggrieve- 
ment, how much more so is the financial injury of a con- 
sumer who must forego refunds lawfuly due him? Asso- 
ciated Industries, Inc. v. Ickes, 134 F.2d 694 (2nd Cir.), 
vacated as moot, 
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320 U.S. 707 (1943). This status exists even as between 
Joint Applicants and their secondary suppliers, where the 
higher costs have been or will be passed on to them by Com- 
mission rate practices. United Gas Improvement Co. v. 
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FPC, CA5, No. 18,112 (February 22, 1961); Memphis Light, 
Gas & Water Division v. FPC, 250 F.2d 402 (D.C. Cir. 
1957), rev’d on other grounds, 358 U.S. 103 (1958). Nor 
is the status affected by the fact that increases to Joint 
Applicants are passed on to consumers, since ‘‘as a matter 
of ethics and good business, . . . [a local distributing com- 
pany] is required to protect its customers.’’ Public Service 
Comm’n v. FPC, 257 F.2d 717, 720 (3rd Cir. 1958), aff’d 
sub nom. Atlantic Refining Co. v. Public Service Comm’n, 
360 U.S. 378 (1959) ; Natural Gas Pipeline Co. v. FPC, 253 
F.2d 3 (3rd Cir. 1958). cert. denied, sub nom. Dorchester 
Corp. v. Natural Gas Pipeline Co., 357 U.S. 927 (1958). 


Vv 


Commission Exciusion From a Proceepine or a Parry WHo 
Wovup Be ‘‘AcocrievepD’? sy AN ADVERSE ORDER IN 
Sucu a Proceeprxc Constirures An Error or Law 
AND A JUDICIALLY-REVERSIBLE ABUSE oF D1ScRETION. 


Section 15(a) of the Natural Gas Act, which authorizes 
the Commission to, ‘‘in any proceeding before 
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it... admit as a party ... any representative of interested 
consumers’’, confers discretion upon the Commission which, 
however, may not be abused if the basic purposes of the Act 
are to be fulfilled: 


... there are some persons who have a right to partici- 
pate in Commission proceedings and some who do not. 
[It is] . . . clear that any person who would be 
‘aggrieved’ by the Commission’s order .. . is also a 
person who has a right to intervene. Otherwise, judi- 
cial review, which may be had only by a party to the 
proceedings before the Commission who has been 
‘aggrieved’ by its order, could be denied or unduly 
forestalled by the Commission merely by denying inter- 
vention. National Coal Ass’n v. FPC, 191 F.2d 462, 
467 (D.C. Cir. 1951). 
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To the same effect see Virginia Petroleum Jobbers Ass’n v. 
FPC, 265 F.2d 364, 367 (D.C. Cir. 1959) ; Virginia Petro- 
lewm Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 
1958) ; Memphis Light, Gas & Water Dwision v. FPC, 243 
F.2d 628 (D.C. Cir. 1957). In the terms of the National 
Coal case, Joint Applicants have a ‘‘right’’ to participate 
in these proceedings. 
VI 


Suxce Jomvr Appricarion Wout Br ‘‘AccRIEVED’’ By ANY 
Apverse Orpen ENTERED HERern, and SINCE THE Com- 
mission Musr, as 4 Marrer or Law, Apmir To a Pzo- 
ceepixc Bzrorre rr Any Parry Wxo Wovtp Bz So 
‘< AGGRIEVED’’, THE ExcLusION oF JOINT APPLICANT 
From Turse Proceeprycs 1s Born an Asuse or Dis- 
CRETION AND AN Erzor or Law. 


Joint Applicants would be ‘‘aggrieved”’ by any adverse 
order, ie., an order refusing to order refunds 
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of all Section 671 and Section 678 tax reimbursement, 
entered herein (Point IV). The Commission must, as a 
matter of law, admit to a proceeding before it any party 
who would be so ‘‘aggrieved’’ by an adverse order of the 
Commission (Point V). Thus, the exclusion of Joint Apph- 
cants as parties in these proceedings and the denial to 
them of an opportunity to seek refunds of the Section 671 
tax reimbursement and to refute the various contentions 
made with respect to the Commission’s treatment of Sec- 
tion 678 tax reimbursement is both an abuse of discretion 
and erroneous as a matter of law. 


Wuenreroze, Long Island Lighting Company, Philadelphia 
Electric Company, Public Service Electric & Gas Company 
and The United Gas Improvement Company respectfully 
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pray that the Commission grant rehearing of its order of 
April 22, 1961 and, in accordance with this Application: 


(A) In all respects grant each Applicant’s March 23, 
1961 petition for intervention in the manner and form 
therein provided. 


(B) Grant such other and further relief as the rights 
of petitioners or the equities may render 
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appropriate in the premises. 
Respectfully submitted, 


Lone Istanp Licutixe Company 

Pusuic Service ELEctrRIic anp Gas 
Company 

Pumapvetpai1m Evecrric Company 

Tue Unrrep Gas IMpRrovEMENT 
Company 


By J. Davm Mann, Jz. 
J. David Mann, Jr. 
Their Attorney 
Moxrean, Lewis & Bocxrus 
Philadelphia-Washington 
Of Counsel 
May 22, 1961 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman ; 
Frederick Stueck and Arthur Kline. 


Docket Nos. G-15546, et al.* 
Texaco Inc., ET AL.” 


Order Modifying Order Requiring Refunds and Terminating 
Proceedings and Denying Interventions 


(Issued May 29, 1961) 


By order issued April 14, 1961, in Texaco Inc., et al., 
Docket Nos. G-15546, et al., the Commission granted appli- 
cations for rehearing filed by a number of Respondents of 
its order of February 21, 1961, in the above-entitled pro- 
ceedings. In addition to such applications for rehearing, 


numerous petitions for clarification and reconsideration 
were filed by other Respondents with respect to that order. 


Respondents’ applications or petitions are in substance 
similar. Respondents state that they did not protest their 
payment of the gas gathering tax of 1¢ per Mef imposed 
upon said Respondents by the State of Louisiana, pursuant 
to Act No. 8 of 1958, as approved on June 16, 1958, amend- 
ing Title 47 of the Louisiana Revised Statutes (47 La. 
Rev. Stat. 1950, § 678). As set forth in our order issued 
on February 21, 1961, said statute has been held uncon- 
stitutional. Respondents further state that the State of 
Louisiana will not refund the amounts of their tax pay- 
ments, or interest thereon. Respondents request clarifica- 
tion as to their obligation to make refunds pursuant to our 
order of February 21, 1961 herein if they did not protest 


* As noted in Appendix A hereof under columns entitled ‘‘Docket Nos.’’ 
and ‘‘Respondents.’’ 
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the payment of said tax and, thus, received no refunds from 
the State of Louisiana. 


Some Respondents claim that they paid the gathering tax 
without protest for the reason that they were threatened 
with a probability that, if they paid the taxes under protest, 
and thus under Louisiana law kept the greatly needed tax 
monies out of the state general funds, they would be re- 
quired to pay additional tax levies which would be to the 
detriment not only of Respondents, but also the pipelines, 
distributors and consumers. 


425 


The Commission in its suspension orders issued herein 
explained its reason for suspending the subject tax reim- 
bursement rate increases, as follows:* 


The Commission is advised that litigation is being 
instituted to challenge the constitutionality of the said 
Act No. 8 of 1958. In consideration of this fact and 
in order to assure appropriate refund in the event 
said Act No. 8 of 1958 should be declared unconstitu- 
tional or otherwise held invalid by final decision... 


Further, in such suspension orders the Commission pro- 
vided with respect to refunds: 


Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such 
manner as may be required by final order of the Com- 
mission, the difference between the presently effective 
rate and charge and the proposed increased rate and 
charge hereby allowed to become effective in the event 
the additional tax of one cent per Mef levied by the 


1Sce for example, Shell Oi Company (Operator), Docket No, G-15552, order 
issued July 30, 1958, 20 FPO 105. 
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State of Louisiana is for any reason held to be invalid. 
Should such additional tax eventually be held invalid 
and the State of Louisiana makes refund, with interest, 
of the tax monies collected pursuant to the said Act 
No. 8 of 1958, then, and in that event, a proportionate 
part of the interest so received by the Respondent 
herein shall be passed on and paid to the persons en- 
titled thereto at such times and in such amounts, and 
in such manner as may be required by final order of 
the Commission. ** * [Emphasis added] 


The import of the above language is that the Commission 
in such suspension orders was concerned with the possibility 
that there might be tax refunds as a result of court litiga- 
tion. Not knowing which Respondents had challenged the 
constitutionality of the gathering tax, it was necessary for 
the Commission to suspend all rate increases involving tax 
reimbursement of such gathering tax. Thus, in the event 


of refunds by the State of Louisiana, Respondents would 
not be allowed to keep such refunds, but would be required 
to pass a proportionate part of such refunds on to its 
purchasers. 


426 


The Commission’s attitude in this matter is also reflected 
in a letter dated October 2, 1958, approved by the Com- 
mission and signed by the Chairman in response to queries 
by the Collector of Revenue of the State of Louisiana. In 
that letter it was stated with reference to the Commission’s 
Order No. 206, 20 FPC 28: 


Clearly, it was not the purpose of the Commission by 
this order—and the subsequent order of suspension— 
to ‘force’ litigation of the tax statutes. Rather it was— 
and is—the obvious purpose of the Commission to as- 
sure to the extent possible that natural-gas companies, 


60 


(426) 


including producers, subject to its jurisdiction, should 
not have opportunity for unjust enrichment—a wind- 
fall—in the event the tax statute is held to be uncon- 
stitutional and refund of payments thereunder are 
made to the producers ... On the other hand, if 
litigation is instituted and the tax statutes declared 
unconstitutional—and refunds to the taxpayer result 
therefrom, the Commission has the fullest opportunity 
available to it under the Natural Gas Act to require 
refunds from sellers to purchasers, under filed rate 
schedules, of appropriate amounts of any refunds re- 
ceivgg.by the producers. [Emphasis added] 


This position was reaffirmed in a subsequent letter of the 
Commission dated October 28, 1958, to the Collector of 
Revenue of the State of Louisiana, wherein it was stated 
with reference to the same subject: 


Neither this general order nor the orders subse- 
quently adopted in accordance with its terms suggested 
in any way that a suit should be brought to test the 
validity of the Louisiana gathering tax .... The Fed- 
eral Power Commission has no desire to force the 
testing of a state statute and it is not doing so in 
the present instance. 


Furthermore, the above interpretation of the Commis- 
sion’s suspension orders issued herein is in consonance with 
the Commission’s action in various orders granting cer- 
tificates of public convenience and necessity in proceedings 
involving, among other things, the Louisiana Gas Gathering 
Tax as part of the initial rate. Such orders clearly pro- 


2 See for example, Transcontinental Gas Pipe Line Corporation, et al., Docket 
Nos. G-13143, et al., Opinion No. 315, issued September 4, 1958, 20 FPC 264 
at 285; Texas Gas Transmission Corporation ,et al., Docket Nos. G-14494, 
et al., order issued December 4, 1958; American Louisiana Pipe Line Com- 
pany, et al., Docket No, G-15053, et al., order issued November 7, 1958. 
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vide for refunds by applicants therein only in the event 
that the gathering tax is held invalid and refunds are 
made by the State of Louisiana. 


427 


In view of the foregoing, we deem it appropriate that 
the said order of February 21, 1961 should be modified to 
provide that refunds shall be required by Respondents 
only to the extent that refunds are received from the State 
of Louisiana. 


On March 23, 1961, Long Island Lighting Company 
(LILCO), Public Service Electric and Gas Company 
(PSNJ), Philadelphia Electric Company (PE), and The 
United Gas Improvement Company (UGI) (hereinafter 
referred to collectively as Distributors), filed petitions 
seeking leave to intervene in many of the above-entitled 
proceedings,* and concurrently therewith the Distributors 


filed a joint and several application for rehearing of the 
said order of February 21, 1961. Transcontinental Gas 
Pipe Line Corporation (Transco)* on April 7, 1961, and 
Southern Natural Gas Company (Southern)‘ on April 27, 
1961, also filed petitions seeking leave to intervene in a 
number of these same proceedings. 


The proceedings in which intervention is sought by the 
Distributors involve the purchase of gas by a pipeline 
company which is either a direct or secondary supplier of 
each of the Distributors. Transco and Southern have sought 


3See Appendix B hereof. 


4 See Appendix C hereof. Southern previously on April 17, 1961, had filed a 
petition for leave to intervene in those proceedings covered by Gulf Oil Cor- 
poration’s petition for a declaratory order dated March 20, 1961, in respect 
of the Commission’s order of February 21, 1961, herein. Southern’s above- 
mentioned petition of April 27, 1961 appears to inelude those proceedings in 
which Southern by its earlier petition of April 17, 1961 had attempted to 
intervene. 


62 


(428) 


intervention in those proceedings involving the purchase of 
gas by them. 

Answers to the Distributors’ petitions for leave to inter- 
vene were filed by numerous Respondents herein. These 
Respondents request that the Distributors’ petitions for 
leave to intervene in the above-designated proceedings be 
denied and that the Distributors’ joint and several appli- 
cation for rehearing be rejected. 


The Commission has heretofore denied petitions for 
leave to intervene by The United Gas Improvement Com- 
pany and Philadelphia Electric Company in a number of 
rate proceedings involving the Louisiana Gas Gathering 
Tax for the reason that the rate increase filed and sus- 
pended as the result of Louisiana taxes was considered a 
different type of issue from that raised by the normal 
periodic or favored-nations type of rate increase, since 
the issue in those proceedings was to be determined by the 


courts, i.e., the constitutionality of the Louisiana Gathering 
Tax.® Thus it appears that the Distributors are now merely 
making a collateral attack on the prior Commission deter- 
mination to deny intervention in such proceedings. 
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The Distributors point out in their petitions to intervene 
that the Commission in its orders denying intervention 
stated that ‘‘if in the future, however, additional issues 
appear,’’ then the petitions to intervene may be renewed. 
The Distributors claim that the additional issues contem- 
plated by the language quoted above have been interjected 
by the Commission’s order of February 21, 1961. They 
assert that the failure of the Commission to order refunds 
with respect to the Section 671 Louisiana Gas-Gathering 
Tax creates those additional issues. 


5See for example, Amerada Petrolewm Corporation, et al., Docket Nos. 
G-15561, et al., order issued December 3, 1959. 
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The Section 671 tax (47 La. Rev. Stat. 1950, § 671) to 
which the Distributors refer was made effective on June 
22, 1954. Thus, the Section 671 tax was in effect over four 
years before the suspension orders issued herein. It is 
patently clear that the Commission in its suspension orders 
issued herein was concerned only with the increase in rate 
resulting from enactment of the Section 678 tax (47 La. Rev. 
Stat. 1950, § 678), which was made effective on August 1, 
1958, and was in addition to the Section 671 tax. 


As to the Distributors’ petitions to intervene in those 
proceedings in which the intervention was not previously 
sought and as to the petitions to intervene of Southern and 
Transco, it is apparent that such petitions are untimely. 
Such petitions were filed over two years after the suspen- 
sion orders issued herein and after the Commission’s order 
of February 21, 1961 herein had terminated these rate 
proceedings. Furthermore, permitting intervention at this 
late date would not be in the public interest, since the issue 
in these proceedings has already been determined by the 
courts, i.¢., the unconstitutionality of the Louisiana Gas 
Gathering Tax. 


In view of the fact that the Distributors’ petitions for 
intervention mentioned above are denied herein, and thus 
the Distributors are not parties to these proceedings, their 
joint and several application for rehearing of the said 
order of February 21, 1961, should be rejected. 


The Commission finds: 


(1) It is appropriate and in the public interest that the 
said order of February 21, 1961 should be modified as here- 
inafter ordered. 


(2) The participation of the Distributors, Transco and 
Southern in the proceedings listed in Appendices B and C 
has not been shown to be in the public interest. 
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(3) The Distributors’ joint and several applications for 
rehearing of the Commission’s order of February 21, 1961, 
filed on March 23, 1961, should be rejected. 
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The Commission orders: 


(A) Paragraph (1) in the finding clauses of our order of 
February 21, 1961 is hereby modified to read as follows: 


(1) It is in the public interest and necessary in the 
effective administration of the Natural Gas Act that 
refunds be made in the above-entitled proceedings as 
hereinafter ordered and that said proceedings be ter- 
minated. 


(B) Paragraph (A) of the ordering clauses in our order 
of February 21, 1961 is hereby modified to read as follows: 


(A) Bespondents shall refund their respective pur- 
chasers a proportionate part of any refunds, including 
interest thereon, received from the State of Louisiana 
as a result of the invalidity of the Section 678 Louisiana 
Gas Gathering Tax. 


(C) The petitions to intervene of the Distributors, 
Transco and Southern in the proceedings listed in Appen- 
dices B and C are hereby denied. 


(D) The Distributors’ joint and several application for 
rehearing of the Commission’s order of February 21, 1961, 
filed on March 23, 1961, is hereby rejected. 


By the Commission. 


J. H. Goreme 
Joseph H. Gutride, 
Secretary. 
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APPENDIX ‘‘A”’ 


Trxaco Inc., et al., Docket Nos. G-15546, e¢ al. 


Docket 
Number Respondent 


etl, 


G-15546 Texaco Inc. 
G-15547 Texaco Inc. (Operator), et al. 
G-15547 “ce « “ec “ace 
G-15548 Texaco Inc. 

“é ae “ae 


“ “a “ee 
“ “s “cc 
“ ce “cc 
“ “e “c 
“ “ce “cc 


G-15549 Union Producing Company 
“ce “e “ce “é 


ae ce “ee “ce 
“e se “ce “é 
ae “ec ae “cé 
«ae “ec “ee “ce 
“é “cc “é “ee 
“e “ce “cc 
“ce oe «ce 
oe “oe ae 
“ee “ce “cc 
“e “oe “ce 

Union Producing Company (Operator), et a 

“ce “se “ce “ec aoe 

ae “ce “ee “ce “cee 

“é “ee “ee “ee “eae 

«“e ae “ee “ee “cae 


Shell Oil Company (Operator) 

Shell Oil Company ( r), et al, 
reer « “ 

The Superior Oil Company (Operator), et al. 
ae “é “ce oe “oe “cae 
“6 oe “e “ee “e “eee 

The Superior Oil Company 
“ ry aay cf 
ae “ce “e “ae 
“cc “ce “e “ce 
“ce “e «“e “ce 

Cities Service Reserves, Inc. 

G-15557 Southwest Natural Production Company 
“e “ce “ce “ee 


“cc 
“cc “cc “6 “cc “a 
“ee ““ “ec “ “ee 


G-15558 Southwest Natural Production Company (Operator), et al. 
G-15559 Hawkins and Kelly 
G-15560 H. L. Hawkins, et al. 

“e 


co ce “ eee 


Docket 
Number 


G-15561 
“c 
G-15562 
“ 
G-15563 
Ti 


G-15564 

G-15565 

G-15566 
“ce 


G-15568 
G-15569 
“ce 
G-15570 
G-15571 
“é 


G-15572 
“ 


“a 
“ 
“ 
“ 


G-15573 
G-15574 
G-15575 
@-15576 
G-15577 
G-15578 
G-15579 
G-15580 

“é 

“ce 

“é 

“ce 


G-15581 
“oe 


“ee 
“ 
(zi 
oe 
“ 


F-15582 
G-15583, 


G-15584 

G-15585 

G-15586 
“ce 


“ 
“ce 
oe 
“ 
“ 
“ 


Respondent 
Amerada Petroleum Corporation 
“cc oe “e 
Amerada Petroleum Corporation (Operator), et al. 
“cc “cc “ee “ce ec 
Cities Service Production Company 
“oe “oe “e “se 
Cities Service Oil Company 
Robert Mosbacher ( ir), et al. 
Skelly oil Company (Operator), et al. 
“e oe ce be 


Mrs. Cordetia K. Crow, et al. 
Murphy Corporation 
“oe “e 


Annie Norton, et al. 
Continental Oil Company 
“ee ae “e 


Hunt Oil Company 
“ee “ce ce 
“cc “oe “ae 
“cc oe “e 


“ce “ 
co “ 


David Crow, Trustee, et al. 

David Crow 

David Crow, Trustee 

Crow Drilling and Producing Company 
Kilroy Properties Inc. et al. 

Crow Center Petroleum Corporation, et al. 
L, E, Smith, et al. 

H. L. Hunt 


coee 6e 
cece 66 
cece 6b 
“oe td 


Lyons & ee Cperkkar) Agent for 
C. H. Lyons, Sr., et al. 

E. J. Hudson, et al. 

Grey- -Wolf Drilling Company 
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Texaco Inc., et al., Docket Nos. G-15546, et al. 


Docket 
Number Respondent 


G-15546 Texaco Inc. 
G-15547 Texaco Inc. (Operator), e¢ al. 
G-15547 “ee “cc 3 eee 
G-15548 

“e 


“ 
“ 
“ 
“ee 
“ 


G-15549 Union Producing Company 
ae oe “e “ce 


“e oe “oe “ce 
“é oe “ee “e 
“é “oe “cc “ce 
“ce “e “ee “ee 
“c“ “cc se “cc 
“ce “ee “cc 
“eé oe “ 
oe “oe “ce 
“e “oe “cs 
oe “oe “e 

Union Producing Company (Operator), et al, 

“ee “ee “se “oe cc“ 

“ee “é eae 

ce iia aca“ 

“ee “ee “cuc 

“oe oe cou“ 


Shell Oil Company (Operator) 
Shell Oil Company ( r), et al, 

as Fak “ «a 
The Superior Oil Company (Operator), et al, 
“oe “ce “ee “oe “oe “eae 
ae “ee “ee é “e sea“ 


The Superior Oil Company 
ae “ce “ee “oe 
oe “cc 
“e “ce 
“ee “e 
G-15556 Cities Service Reserves, Inc. 
G-15557 Southwest Natural Production Company 
é sé “e «“e ce 


“e “cc “ce “ “ 
“ce “cc “ee “ “ 


G-15558 Southwest Natural Production Company (Operator), et al. 
G-15559 Hawkins and Kelly 
G-15560 H. L. Hawkins, et al. 

oe 


coe “cc cee 


Docket 
Number Respondent 


G-15561 Amerada Petroleum Corporation 
‘ “se “ee ‘ 
G-15562 Amerada Petroleum Corporation (Operator), et al. 
“ce “oe “cc “ce “ce oe ee 
G-15563 Cities Servico Production Company 
oe 
G-15564 Cities seeeine Oil Compan 
G-15565 Robert Mosbacher (nccuiany, etal, 
G-15566 Skelly Oil Company (Operator) etal. 
“ee “é “c “e ‘ cece 


G-15568 § Mrs. Cordelia K. Crow, et al. 
G-15569 Murphy Corporation 
“e “e ee 


G-15570 = Annie Norton, et al. 
G-15571 Continental Oil Company 
“ce “ce “ac “se 


G-15572 Hunt Oil Company 
“oe “ce “ce ae 


David Crow, Trustee, et al. 

David Crow 

David Crow, Trustee 

Crow Drilling and Producing Company 
Kilroy Propertion Ine. et al. 

Crow Center Petroleum Corporation, et al. 


The Pure Oil Co: 


& Cogan ( cele t fi 
ee Lyons, AS et al. aa sd 
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Docket 
Number Respondent 
i iti 
G-15587 Continental Oil Company 
G-15588 Secure Trusts 
“ce ‘ ‘ 


G-15589 Sohio Petroleum Company (Operator) ,et al. 
G-15590 Petrol Production Company 
G-15591 Bel Oil Corporation 

“é a 66 ce 

“oe “ce 66 “e 


G-15592 Bel Oil Corporation (Operator), et al. 
G-15593 Sunray Mid-Continent Oil Company 
“se oe “ee oe sé oe 
“e “e oe “ee “sé “e 
“e “ce “ee oe “cc ae 
“é “ee “et “e “se “oe 
“cc “e oe “ee “ce oe 
“ee ae ae “ee “oe “ee 
“ec “ce “ “e oe “ee 
G-15594 “cc ee “ec “e “ce 
“oe ae “ce ce ce ae 
“oe “ce “e “ee “e “e 

G-15595 Sam Sklar (Operator), e¢ al. 
4“ “ce oe oes 


“ 


G-15596 Phillips Petroleum Company 
oe “se “ee “se 


“““ “cc “ce “ 
“cc “ “ “cc 
““ ce “ “cs 
“cc “ce “ «e 
“cs “ee “ce “ee 
“cc “ce “c “e 


G-15597 Phillips Petroleam Company (Operator), ¢? al. 
“ee 4é “ee oe “ce sade 
“se “ee oe “e “ee code 


G-15598 Forest Oil Corporation 

G-15599 Forest Oil Corporation (Operator), et al. 
oe sé ee “ee ae 46s 
“e “e “ee “ce “ee 4eee 
“é “e “ce oe ee cece 


G-15600 HL. Hawkins & H. L. Hawkins, Jr. 
G-15601 L, L. Robinson 
G-15602 Crown Central Petroleum Corporation 
G-15603 Murphy Corporation 

“oe ae ae 


“e “ce “ce 

oe «ce ce 
G-15604 Murphy Corporation (Operator), ¢¢ al. 

“eé “e ae “cc ace 
G-15605 Murphy Corporation, et al. 

ae “oe “e eee 

“ee ac“ cri “eae 

sé “c “ eee 

“e «ae ce “oe 

oe “ce “e “eee 

“e «ce “ce aege 
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G-15610 


G-15611 
“ 
“cc 
<< 
‘c 
“c 
“ 
“ 
“ 


G-15612 
« 


G-15613 
ce 


G-15614 

G-15615 

G-15616 
“oe 


G-15617 
G-15618 
“é 


“ee 


G-15619 
G-15620 
G-15621 


“ce 
“cc 


G-15622 

ce 

oe 
G-15623 
G-15624 
G-15625 
G-15626 

“eé 
G-15627 

“é 
G-15628 

“et 

“é 

“ee 


Respondent 
Ohio oi Company (Operator) , etal. 


ooas 
“ec “ee “e “ec rim es 
“ee “e “ee “ce ce ee 
Ohio Oil Company 
“ec “e 
“ce “ce “ec 
“cc ce ce 
Austral Oil Company, Incorporated (Operator), etal. 
“eee 
Oil Participations, Inc. 
Oil Participations, Inc., et at. 


Shell Oil Company (Operator), et. al. 


yee) 


The British American oi Producing Company 

“é “ce 
Rimrock Tidelands, ee 
States Oil Company, Inc. 
States Oil Company (Operator) A ot al. 

rreerr 

Drilling and Exploration Co., Ine ‘(opexios , etal 
John W. Mecom d.b.a. Mecom Petroleams 


ce “ “ “ ee 
6c 66 “cc “ee “cc “c 


John W. Mecom, Operator, et al. 

Cyprus Oil Company (Operator) ,¢t al. 

Tidewater Oil Company (Operator), et al. 
“ce “ce “ “cc eee 
“ee “cc “sé “ce se ce 

Estate of Lydia Bunker Hunt 


ce “e “a “ 
66 a“ “ce “ 


Lamar Hunt Trust Estate 
William Herbert Hunt Trust Estate 
“é “cc “cc “oe “ee d, VA) / 23. Park 
Pipe Line 
Nelson Bunker Hunt Trust Estate 


“ ““ 


Estate of Witliam G. Helis 


“ee “ec “ee “ec 
H. L. Hawkins and H. L. Hawkins, J r. 
ae 66 “ce “ce ae 46 
ae 66 “e “e ae Ge “e ae 
a“ be “ee “e “a 66 6c “ec 
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(432) 


Docket 
Number Eespondent 
G-15629 Placid Oil Company 
“e “ec “eé oe 
G-15630 J. Frankel, et al. 
G-15631 Williams Pressure Service 
G-15632 Sun Oil Company (Operator), e¢ al. 
“ce ‘ “ee “cee 


se 66 ‘ 
“ce ee 66 “ec “ee coe 
“cc “é “ce 6é “ce cece 
“cc “ec 66 “ec “ee soe 
G-15633 Sun Oil Company 
“c ce ee ‘ 
“cc “ce ee “cc 


G-15634 James Muslow et al. 

G-15635 Gilbert S. Johnson 

G-15636 W.H. Hunt 

G-15637 Haroldson L. Hunt, Jr., Trust Estate 

G-15638 Mrs. Tom J. Moffitt, e¢ al. 

G-15639 H. W. Perritt 

G-15640 Frank J. Hall (Operator), et ak 

G-15641 Pan American Petroleum Corporation 
“cé “ce “ee “oe 


“cc 
“cc “ “ce “ “ 


G-15642 Gulf Oil Corporation 

G-15643 States Oil Company, et al. 

G-15644 Crow Drilling and Producing Company, et al. 

G-15645 Maracaibo Oil Exploration Corporation (Operator), et al. 


G-15646 Cities Service Reserves, Inc. 
“cc oe “e “se 


“ 


“ce “é “e “ee “ee 
G-15647 Cities Service Reserves, Inc. (Operator), et al. 
“ee “ce “oe “cc ce “ee “eee 
G-15648 The Superior Oil Company 
G-15650 Pan American Petroleum Corporation (Operator), et al. 
G-15651 Amerada Petroleam Corporation 
“se “ce ae “e 


G-15652 Amerada Petroleum Corporation (Operator), et al. 
‘ ae ae “ce “ce eae 
G-15653 Cities Service Production Company (Operator), ¢¢ al. 
G-15655 Placid Oil Company, et al. 
G-15656 H. L. Hunt,.e¢ al. 
G-15657 Hunt Oil Company (Operator), ¢¢ al. 
G-15658 Lamar Hunt 
G-15659 Claude M. Langton, Trustee 
G-15660 J. R. Goff, Trustee 
G-15661 Union Producing Company 
ae “ce “oe oc 
ce ee “ee ce 
“ce «ec “ «ae 
“ee “e ce “ 
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Docket 
Respondent 
~15661 non ucing Company nt. 

“ce oe oe “ce 
“ce “cc oe “ee 

G-15662 Sinclair Oil and Gas Company 
oe “se “ce 4 “oe “oe 
“oe “ec ae 66 ce “e 
“ce “ec ac 66 “e “e 
“ee “eé ac 66 “cc “ee 
“e ce oc 66 “ ce 
“ce “e ac Ge “ “e 
“ce “e ac 66 66 “ 
“e “eé ae 66 “cc “ee 

GARER “ Remtaeent Spe Sarg ne Mae ea 
“ee “oe “se oe “ee “ee oa 
“ec “e ae ee ce “ee ee ee 
“e oe ee “ee “e zi coc“ 
ae “oe “ce “ce “oe ee see 


G-15664 Southwest Gas Producing Company, Inc, 
“ee ae “ae ee ae “ee 
G15665 = G. ae Production Company (Operater), 
et 
G-15666 Spartan Drilling Company, Inc., Agent (Operator), 
et al. 
G-15667 Kerr-McGee Oil Industries, Inc. 
sé “ce “ee < oe oe 
G-15668 Kerr-McGee Oil Industries, Inc. (Operator), et al. 
“ee “ce “ee “se “ce ce “ee ccc 


“cc “ oe “ “ec “ “ce 66 6e 
“cc “ “ee “ “ “ “ eee 


G-15669 George Parker, ot al. 
G-15670 Leonard W. Phillips, et al. 
G-15671 J. R. Butler 
G-15672 Sam Sklar 
G-15673 Sam Sklar, Trastee (Operator), et al. 
G-15674 Delta Caribbean Oil Corporation 
G-15675 Norman V. Kinsey, Jr. 
G-15676 M.B. Chastain, ct al. 
G-15677 General American Oil Company of Texas 
G-15678 The Atlantic Refining Company 
“oe “cc “oe ae “ee 
“oe “ce “oe ae “ee 
“oe “ee oe “e “oe 
“ee “ «“e “ce “ce 
“ee “ce “ee “ee “c 
“ee “oe “ee “oe “e 


G-15678 The Atlantic Refining Company (cont) 
“cc ac “ce “e “e 


G-15679 The Atlantic Refining Company (Operator), et al. 

G-15680 Texaco Seaboard, Inc. 

G-15681 Wheless Drilling Company (Operator) ot al, 
‘ “ ‘ « 666 
“e ae “ee “ce “ec cag 


G-15682 General American Oil Company of Texas (Operator), et al. 
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(433) 


Docket 


Number Respondent 
G-15683 Humble Oil and Refining Company 
« oe 86 « « 
ia3 “se ac 6“ “ce “ee 
“cc oe cc 66 “cc “ee 


G-15684 Sam Sklar, Trusteo 
G-15685 Willard E, Walker 
G-15686 Cuban American Oil Company (Operator), et a. 
G-15687 Humble Oil and Refining Company 
“ee “se 4c 66 “oe “ae 
ce “ce ac 6 “ee “e 
“oe “ce ac 66 “e “e 
ee “se ac 66 “e “ce 
“e “ce ac 66 “e “ee 
ee oe ac 66 “e “ce 
“ “se “6 66 “oe “ee 
G-15718 Humble Oil and Refining Company 
“se “oe cc 66 “ce “es 
“ec “e ac 66 “ce “e 
“cc ae ac 6 «“e “ce 
“ce “oe ae Ge “oe “cc 
“ce “e ac 66 “ee “oe 
“cc “cc “ce “ “ee 
ce ae ae 46 “ee “e 


G-15719 The Atlantic Refining Company 
“ee “ee ce “ec “ce 


“ee “cs “ “ “cc 
“ee “cc “ce “cc ce 


G-15720 Tidewater Oil Company 
“e “cc ae oe 

G-1572 Phillips Petroleum Company 
“e “e “ce ae 
“ce “ce “ce “ 


“ee “cc “cc “cc 
“ee “ce “ce “cc 


G-15722  Sunray-Midcontinent Oil Company 
“e “oe “cc “e “ce 


“cc “cc “a “cc “ 


434 
G-15723 Socony Mobil Oil Company, Inc. 
“oe “ce “ce “oe “oe “cc 
“sé “e “é sé “e “c 
ce “ce “ee “e “ee “ee 
“ee “eé “ee “ee “ee “ 


“ee “e “ce “e oe “ce 
“e “ee “ee “ee “oe « 
G-15724 Norton F. Wilson 
G-15725 J. I. Roberts 
G-15726 Harry W. Bass 
G-15727 The Hunter Company, Inc. 
“ee “ce ae “ee “e 
“ee ae “eé “ce “ee 
“e ae ce “ce “cc 
“c“c “ ae oe “cc 
“ee “ee “ec oe «e 


G-15728 J.B. Butler and Company, ¢t al. 


72 


Docket 
Number Respondent 


cr ____ ee ————_ —— 


G-15729 Texas Gulf Producing Company 
“ee “é “oe “ec “e 


“cs “cc “ “ee “cs 
“ee “cc “ee “ “c 
“cc “ “ee “ “ec 


G-157 30 Continental oil Company 
“cc “e “ee “cc 


“ “ “ee “ 
“ec “ce ce “cc 


G-15731 Robert Mossbacker 
G-15732 M. H. Marr 
G-15733 Hurley Oil and Gas Company, et al. 
G-15734 McCalman Drilling Company, Inc., et al. 
G-15735 Lee Kinnebrew, et al. 
G-15737 Monsanto Chemical Company 

“é “ec za 


“ee “ce ae “ 
“e ae «ae “e 
“cc “e “ce “ 
“cc “ “e ce 
“cc “ee “ee ae 
“ “ te “ 
“ee “ce ae “cc 


G-15738 Henry I. Schober, et al. 

G-15739 Texaco Seaboard Inc. 

G-15740 D.B. McConnell, etal. 
“ee ‘ 


O66 6 ce 
“ee “6 ce “cc cece 


G-15741 Rebstock and Reeves Drilling Company 
G-15742 Norman V. Kinsey, Jr., et al. 
G-15743 Sun Oil Company 
ce “e “ee “c 
ae “ee ae “ee 
“e “ee “e “cc 
G-15744 C. H.. Lyons, Sr., et al. 
“e “oes ce 66 6668 
G-15745 Union Producing Company 
G-15746 William G. Helis Estate, et al. 
G-15747 Peterson Petroleum Corporation 
G-15748 Trice Production Company 
G-15749 William C. and Theodosia M. Nolan,d/b/a Munoco Company 
G-15750 Sidney G. Myers, Jr., et al. 
G-15751 Gulf Oil Corporation 
“e “é “é “e 
“e “ee ce “oe 
“oe “ce “ce “ce 


G-15752 Phillips Petroleam Company (Operator), ct al. 
“ee “ee “e “ee “é ees 


“ “ “ sce “ee eee 
“cc “ce “ee “cc ce 66 66 
“ “ “ee “ “ sees 


G-15753 Maracaibo Oil Exploration Corporation (Operator), et al. 
G-15755  Socony Mobil Oil Company, Inc. (Operator), et al. 
G-15757 The Hunter Company, Inc. (Operator), et al. 

G-15758 General American Oil Company of Texas (Operator), et al. 
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(434) 


Number Respondent 
Docket 


G-15759 W.C. Peasel (Operator), et al. 
G-15760 Texas Gulf Producing Company (Operator), ct ol. 

“ee “é ce ae ae ce cae 
G-15761 Benedum-Trees Oil Company (Operator), et al. 
G-15762 ‘Vanson Production Corporation (Operator), et al. 
G-15763 Continental Oil Company (Operator), et al. 

“e “oe “cc “ee ce 6c ee 

oe “ee ae «“e “ee aoe 

“ce “cc “ee “ee “oe eae 
G15764 Hurley Oil and Gas Company (' ir), ot al. 
G-15766 Forrest Oil Corporation (Operator), et al. 
G-15767. M.F. McCain (Operator), et al. 

ce 4o6e “ce “ee ace’ 
G-15768 Sun Oil Company (Operator), et al. 
G-15769 Lyons and Logan (Operator), et al. 

“ce “ce “ee ae “oe eae 

oe “sé “e “ee “cc ee be 


G-15770 Trice Production Company (Operator), et al. 
G-15771 Gulf Oil Corporation (Operator), et al. 
“ce ‘ “e “cae 


“ce 66 ‘ 
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G-15771 Gulf Oil Corporation (Operator), et al. (cont) 
“ee ae “cc ‘ “e eee 

G-15780 Pan American Petroleum Corporation (Operator), ct al. 

G-15781 Amerada Petroleum Corporation 

G-15782 L. L. Robinson 

G-15783 Lamar Hunt Trost Esta’ 
“ae “e “ee “ee “cc 


G-15784 William Herbert Hunt Trust Estate 
ee “ee “e ae “e “ee 


G-15785 Nelson Bunker Hunt Trust Estate 
G-15786 Secure Trusts 
G-15803 Humble Oil and Refining Company 
G-15830 Gulf Oil Corporation (Operator), et al. 
G-15831 Gulf Oil Corporation 

“ec “ce “ee «ae 

“ec ae “ee “oe 

“ee ae “6c “ce 

“ee “ee “ce oe 

“ee “e “cc “ee 

“ec “e “ce ce 

“ee “oe “ee “e 

“cc “e “ce “ce 

ce “e “ce “ee 
G-15832 Delta DrillingCompany 
G-15833 Union Texas Natural Gas Corporation 
G-15834 BE. E. Goodrich 
G-15835 Sohio Petroleum Company 

“se “ce “cc “oe 

“e “e “ce ae 

“ce “oe “ee ae 

“e sc“ “ee ae 

“é “e “ “ce 

“é “ce “ce “ 

“e sé “ce “ce 

“cc “oe ac “e 


Docket 


(435) 


umber Respondent 


G-15836 
G-15837 
‘ 


G-15866 

G-15867 

G-15868 
«6 


G-15869 
G-15870 
G-15871 


The California Company (Operator), et al. 
The California Company : 
“e “ee “se 


Hiawatha Oil and Gas Company 
Texas Galf Producing Company 


Midwest Oil Corporation 
Midwest Oil Corporation (Operator), et al. 
Warren Petroleum Corporation 
Monsanto Chemical Company 
‘ ‘ ‘ 


Bert Fields, et al. 
Union Oil Company of California 
“e ‘ “se “ee “ce 


Union ou Company of California, et al. 

J tec Lake Sulphur Company 

Morris Pauch, ¢t al. 

J efforson Lake Salphar Company (Operator), et al. 


Monsanto Chemical Company (Operator), et ae 
J.P. Owen yale etal, 


Hope Producing Company (Operator), et al. 
McIntyre Oil Compan: 
Crescent Oil and Gas jaa Compacting 
Republic Natural Gas Company 
“ce ae ae 


Newmont Oil Company 

Lyons and Logan, et al. 

Texas Gas Exploration Corporation 

Paul M. rodsky 

Fa abn shea ges (Operator), et al. 


ie Betler 


COG 6b 


J. M. Flaitz and R. B. Mitchell (Operator), et al. 
Sinclair Oi] and Gas Company 


Bert Fields (Onerne, 


(436) 


Docket 
Number 


436 


Respondent 


Rube OO 


G-15872 
“ee 
“ 


G-15873 
G-15874 
ae 


“cc 


G-15875 
G-15876 
G-15925 
G-15926 
G-15927 
G-15928 
G-15929 
G-15930 
G-15931 
“e 


“cc 
“ 
“ 
““c 
6c 


G-15932 
“ 


G-15933 
G-15934 
G-15935 
G-15936 
G-15937 
G-15938 
G-15939 
G-15940 
G-15941 


““ 
“cc 
“““ 
“ 
“ce 


G-15942 

G-15943 

G-15944 

G-15945 

G-15947 

G-15948 
‘ 


G-15949 
rT 


G-15950 
G-15951 
G-15952 
G-15953 
G-15954 
G-15955 


Tod Weiner, et al. 


“ co 60 aE 
“ cc 66 


Trice Production Company 
|, L, James and Company Incorporated, et al. 
“ Prt 


ooes “co 66 66 be 
oe “cb “ce “cs 66 


J.L Roberts 

Marshall R. Young, et al. 

Kerr-McGee Oil Industries, Inc. 

General American Oil Company of Texas 

M. H. Marr 

Oil Participations Inc. 

Petroleum Leaseholds, Inc., et al. 

Jack W. Grigsby 

Crescent Production Company, Inc., et al. 
“oe ae “oe “e 4646 
ce “cc “e “ coe 
“ce ae “oe “ce “cae 
“e “ce ce “ee aoe 
ae ce “ec «“e ace 
oe oe “oe “ce “eee 
“ce “ee ae oe cee 


Crescent Production Company, Inc. 
“ce “cc “ce “e 


General Crude Oil Company 
A. J. Hodges Industries, Inc. (Operator), et al, 
M. L. Mayfield, et a2. 
C. H. Lyons, Sr.,ct al. 
J. I. Roberts 
P. R. Rutherford 
Francis W. Scott 
Sinclair Oil & Gas Company 
Harway Producers Inc. 
ae oe ae 


“ce “ce “cc 
“cc “cc “ 
“cc “cc “cc 
“ “cc “ec 


John Franks (Operator), ¢t al. 
Humble Oil & Refining Company 
C. H. Lyons, Sr. (Operator), et al. 
Monsanto Chemical Company (Operator), et al. 
Union Texas Natural Gas Corporation 
D. B. MeConnell (Operator), et al. 
‘ eee 


66 6e “ ‘ 


United Carbon Company 
“e “ce “ee 


F. A. Callery, Inc. (Agent), et al. 
J. F. Pritchard 

Wilber J. Holleman 

W. E. Walker and J. R. Meeker 
C. A. Hilburn, et al. 

Hurley Oil & Gas Company, ¢t al. 
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Docket 
Number 


G-19556 
“ 


“ 


G-15957 
G-15958 
G-15959 
G-15960 
G-15961 
G-15962 
G-15963 
G-15966 
G-15967 
G-15968 
G-15969 
“ce 
G-15970 
G-15971 
G-15972 
G-15973 
G-15974 
G-15975 
G-15976 
G-16023 
G-16024 
G-16025 
G-16032 
G-16033 


“““ 
“ee 
“ 
“ 
“ 


G-16034 
G-16035 


G-16036 
G-16037 
G-16038 
G-16039 
G-16040 
G-16041 
G-16042 
G-16043 
G 16044 
G-16045 
G-16046 
G-16047 
G-16048 
G-16049 
G@-16050 

“oe 

“oc 

oe 


Respondent 
F. A. Callery, Inc., et al. 


cbs “ 6c 66 be 
60ee “ 6c bebe 


F. A. Callery, Inc. (Operator), et al. 
Sohio Petroleam Company 
J. 1. Roberts 
Pioneer Oil & Gas Company, Inc., et al. 
N. L, Adams, Sr., et al. 
Bateman Drilling Company (Operator), et al. 
M. L. Mayfield 
J.C. Trahan, Drilling Contractor, Inc. 
J.C, Trahan, Drilling Contractor, Inc. (Operator), et al. 
J.C. Trahan (Operator) et al. 
The Atlantic Refining Company 
“ce “ce “e “ 


The British-American Oil Producing Company 
Herman Brown 
Columbian Carbon Company 
James M. Cunningham (Operator), et al. 
Vernon Elledge & W. E. Hall, Jr. 
Slick Oil Corporation 
Delta Drilling Company 
Union Texas Natural Gas Corporation 
Oil Participations Incorporated 
Jones-O Brien, Inc., et al. 
Jesse M. Brooks, ¢t al. 
The Atlantic Refining Company 
«“ « “ “ 
oe “ae “ce “ee 
ce ae ae “a 


“e “ “ “cs 
“ee “ee ee “ 


The Atlantic Refining Company (Operator), et al. 
Mid-Land Petrochemical Company 


437 


The Lincoln-Converse Company 

R.S. Barnwell, Jr. (Operator 

J.C. Trahan (Operator), et 

The F O Corporation 

M. Ascher, et al. 

Sunray Mid-Continent Oil Company (Operator), et al. 
Petroleum Leaseholds Inc. (Operator), et al. 
Vincent & Welch Inc. (Operator), et al. 
Vincent & Welch Inc., et al. 

J.S. Rushing 

M.P. O’Meara, et al. 

Rycade Oil Corporation 

Austin E. Stewart, et al. 

Carter-Jones Drilling Company 

A. J. Hodges Industries Inc, 


oe “ “ 
eae “cc “ce “e 
oa“ “ “ce “ 
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(437) 


Docket 


Number Respondent 


G-16051 
6c 


G-16052 
G-16053 
G-16055 
G-16057 
G-16058 
G-16059 
G-16060 
G-16061 
G-16062 
G-16063 
G-16064 
G-16065 
G-16066 
G-16067 
“ee 


“cs 


G-16068 


G-16074 
G-16075 
G-16076 
G-16077 
G-16079 
G-16115 
G-16116 
G-16121 
G-16129 
G-16181 
G-16182 
G-16184 
G-16185 
G-16186 
G-16239 
G-16241 
G-16242 
G-16243 
G-16244 
G-16245 
G-16246 
G-16248 
G-16250 
G-16252 
G-16318 
G-16319 
G-16320 
G-16321 
“ee 


G-16322 
G-16323 


|. L. James and Company Inc. 
eae “e ae ae “oe 
Hudson Gas & Oil Corporation, et al. 
Sunray Mid-Continent Oil Company 
Harway Producers Inc. 
Enulalie M. Nobles, et al. 
Cuban American Oil Company 
Joseph M. Jones (Operator), et al. 
Sohio Petroleam Company 
W. H. Cocke 
Crescent Oil & Gas Corporation 
H. 8. Cole, Jr., et al. 
J. Ray McDermott & Company, Inc. 
Pan American Petroleum Corporation 
ae “ee “cc “ee 
Pan American Petroleum Corporation (Operator), et al. 
“e “e “cc “ce “oe eee 
“ “ “ “a 


F. A. Callery, Inc., et al. 

F. A. Callery, Inc. (Agent), et al. 

F. A. Callery, Inc., et al. 

“cee “cc oe aoe 

Mar-Tex Oil & Gas Company, et al. 

Howell & Howell (Operator), et al. 

Union Oil Company of California (Operator) 

United Carbon Company 

The Atlantic Refining Company 

Cheyenne Oil Corporation of Delaware (Operator), et al. 

C. HL. Lyons, Sr., et al. 

Warren Petroleum Corporation 

Harold L, Woods, et al. 

Southwest Natural Production Company 
Marshall R. Young (Operator), et al. 

Norman V. Kinsey., et al. 

Amerada Petroleum Corporation 

J. I. Roberts 

J.I. Roberts 

J. 1. Roberts 

H. L. Hawkins & H. L, Hawkins Jr. 

Mound Company, et al. 

Nicklos Oil & Gas Company, et al. 

Midwest Oil Corporation 

H. T. Shalett and David Crow 

Walter Duncan 

Walter Duncan (Operator), et al. 

J.B. Frankel, et al. 

Southwest Gas Producing Company, Inc., et al. 
The Ohio Oil Company (Operator), et al, 
Nelson Bunker Hunt Trust Estate 

William Herbert Hunt Trust Estate 

Lamar Hunt Trust Estate 

General American Oil Company of Texas (Operator), et al. 

ce ae «e sé oe “cc “e “eae 

General American Oil Company of Texas 
Marphy Corporation (Operator), et al. 
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Docket 
Number 


G-16324 

G-16325 

G-16326 

G-16327 
“cé 


G-16328 
G-16329 
G-16334 


“ 


G-16335 
G-16336 
G-16338 
G-16340 
G-16341 
G-16342 
G-16343 
“ce 


G-16407 


G-16409 
G-16411 
G-16412 
G-16427 
G-16470 
G-16473 
G-16474 
G-16475 
G-16488 
G-16489 
G-16491 
G-16590 
G-16591 
G-16604 
“ce 


G-16605 
rt) 


G-16606 
G-16607 
G-16608 


G-16609 
G-16681 
G-16694 
G-16724 
G-16728 
G-16798 
G-16805 
G-16886 
G-16892 
G-16893 
G-16897 
G-16898 
G-17773 


Respondent 


Harway Producers, Inc. 
Crescent Production Company, Inc. 
Haroldson L. Hunt, Jr., t Estate 
Haunt Oil Company 
reer 
Murphy Corporation, et al, 
Southwest Natural Production Company 
Gulf Oil Corporation 
“ce sé 
The Superior Oil Company 
Union Producing Company 
Monsanto Chemical Company 
James A. Hunter 
Placid Oil Company (Operator), et al. 
Sunnyland Contracting Company, Inc. 
George C. McGhee (Operator), et at. 
“e oe “ee “ee “oe 


Southwest Natural Production Company 
438 


Crescent Production Company, Ine., et al. 

“ee is ae 
The Atlantic Refining Company 
Wheless Drilling Company (Operator), et al. 
Max Pray (Operator), et al. 
Virginia Abney Whelan 
Mrs. H. Louise Herrington 
R. R. Frankel 
United Carbon Company 
Sunray Mid-Continent Oil Company 
Republic Natural Gas Company 
Gas Gathering Corporation 
Socony Mobil Oil Company, Inc. (Operator), et al. 
Lamar Hunt Trust Estate 


“ «a “ “ce 


William Herbert Hunt Trust Estate 
oe oe “eé 
Nelson Bunker Hunt Trust Estate 
Lamar Hunt 
Rayville Natural Gas Company Incorporated (Operator), 
etal. 
Midwest Oil Corporation 
Nelson Bunker Hunt Trust Estate 
M. Ascher, et al. 
Sinclair Oil & Gas Company 
Walter Duncan (Operator), et al. 
M. H. Marr 
The Pure Oil Company 
H. L. Hawkins & H. L. Hawkins, Jr. 
Simon Herold, et al. 
Humble Oil and Refining Company (Operator), et al. 
Republic Natural Gas Company 
Gulf Oil Corporation (Operator), et al. 
Crescent Drilling Company, Inc. 
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APPENDIX ‘“‘B” 


Texaco Ixc., et al., Docket Nos. G-15546, et al. 


Docket 
Number Respondent Petitioners 


Nomber __Reepondent 


G-15546 
G-15547 
G-15548 
G-15549 
G-15550 


G-15551 


G-15552 
G-15553 
G-15554 


G-15555 
G-15556 
G-15557 
G-15558 
G-15560 
G-15561 
G-15562 
G-15563 
G-15564 
G-15565 
G-15569 
G-15570 
G-15571 
G-15572 
G-15574 
G-15575 


G-15577 


G-15578 


G-15580 
G-15581 


G-15582 


G-15583 


Texaco Inc. 

Texaco Inc. (Operator), et al. 

Texaco Inc. 

Union Producing Company 

Union Producing Company (Operator), 
etal, 

Shell Oil Company 


Shell Oil Company (Operator) 

Shell Oil Company (Operator), et al. 

The Superior Oil Company (Operator), 
etal. 

The Superior Oil Company 

Cities Service Reserves, Inc. 

Southwest Natural Production Company 

Southwest Natural Production Company 
(Operator), et al. 

H. L. Hawkins, et al. 

‘Amerada Petroleum Corporation 


Amerada Petroleum Corporation 
(Operator), et al. 

Cities Service Production Company 

Cities Service Oil Company 

Robert Mosbacher (Operator), ¢t ai. 

Murphy Corporation 

Annie Norton, et al. 

Continental Oil Company 


Hunt Oil Company 
David Crow 
David Crow, Trustee 


Kilroy Properties, Inc. et al. 
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Crow Center Petroleum Corporation, 
et al. 


H. L. Hunt 
Hassie Hunt Trust 


The Pure Oil Company 
Lyons & Logan (Operator) Agent for 


C. H. Lyons, Sr., et al. 
E. J. Hudson, et al. 
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UG 
UGI 
LILCO, PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 


LILCO, PSNJ, PE, 
UGI, TRANSCO 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

LILCO, PSNJ, PE, 
UGI, TRANSCO 

LILCO, PSNJ, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 


LILCO, PSNJ, PF, UGI 

LILCO, PSNJ, PE, 
UGI, TRANSCO 

LILCO, PSNJ, PE, UGI 


LILCO, PSNJ, UGI 
PSNJ, PE, UGI 
UGI 
LILCO, PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
UGI 


LILCO, PSNJ, PE, 
UGI, TRANSCO 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 


LILO, PSNJ, UGI 


(442) 


Docket 
Number Respondent Petitioners 


G-15586 Tidewater Oil Company LILCO, PSNJ, PE, 
UGI, TRANSCO 
G-15588 Secure Trusts LILCO, PSNJ, PE, UGI 
G-15589 Sohio Petroleum Company (Opcrator), LILCO, PSNJ, UGI 
etal, 
G-15590 Petrol Production Company LILCO, PSNJ, UGI 
G-15591 Bel Oil Corporation LILCO, PSNJ, PE, 
UGI, TRANSCO 
G-15592 Bel Oil Corporation (Operator), et al. LILCO, PSNJ, PE, UGI 
G-15593 Sunray Mid-Continent Oil Company LILLO, PSNJ, PE, 
UGI, TRANSCO 
G-15594 Sunray Mid-Continent Oil Company LILCO, PSNJ, PE, 
UGI, TRANSCO 
G-15595 Sam Sklar (Operator), et al. PSNJ, PE, UGI 
G-15596 Phillips Petroleum Company LILCO, PSNJ, PE, 
UGI, TRANSCO 
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G-15597 ghar og Petroleum Company (Operator), PSNJ, PE, UGI 
etal, 

G-15598 Forest Oil Corporation vUGI 

G-15599 Forest Oil Corporation (Operator), et al. LILCO, PSNJ, PE, 

UGI, TRANSCO 

G-15601 L. L. Robinson PSNJ, PE, UGI 

G-15602 Crown Central Petroleum Corporation UGI 

G-15603 Murphy Corporation PSNJ, PE, UGI 

G-15605 Murphy Corporation, et al. PSNJ, PE, UGI 

G-15606 Ohio Oil Company (Operator), et al. PSNJ, PE, UGI 

G-15607 Ohio Oil Company PSNJ, PE, UGI 

G-1560S8 Austral Oil Company, Incorporated LILCO, PSNJ, PE, 
(Operator), et al. UGI, TRANSCO 

G-15610 Oil Participations, Inc., et al. PSNJ, PE, UGI 

G-15611 Shell Oil Company LILCO, PSNJ, PE, UGI 

G-15612 Shell Oil Company (Operator), et al. PSNJ, PE, UGI 

G-15613 The British-American Oil Producing PSNJ, PE, UGI 
Company 

G-15615 States Oil Company PSNJ, PE, UGI 

G-15616 States Oil Company (Operator), et al. PSNJ, PE, UGI 


G-15618 John W. Mccom, d-b.a. Mecom Petroleums LILCO, PSNJ, PE, 
UGI, TRANSCO 
G-15619 John W. Mecom, Operator, et al. LILCO, PSNJ, UGI 
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G-15620 Cyprus Oil Company (Operator), et al. LILCO, PSNJ, PE, 

UGI, TRANSCO 

G-15621 Tidewater Oil Company (Operator), LILCO, PSNJ, PE, 

etal. UGI, TRANSCO 

G-15625 William Herbert Hunt Trust Estate, LILCO, PSNJ, PE, 
d.b.o, Park Pipe Line 


81 


(442) 


Docket 
Number 


G-15628 
G-15629 
G-15631 
G-15632 
G-15635 
G-15636 
G-15638 
G-15639 
G-15641 
G-15643 
G-15645 


G-15646 
G-15647 


G-15648 
G-15650 


G-15651 
G-15652 


G-15653 


G-15655 
G-15657 
G-15661 
G-15662 


G-15663 
G-15664 
G-15565 
G-15668 
G-15669 
G-15670 
G-15671 
G-15673 


G-15675 
G-15678 


Respondent 


H. L. Hawkins and H. L, Hawkins, Jr. 

Placid Oil Company 

Williams Pressure Service 

Sun OU Company (Operator), cf al. 

Gilbert S. Johnson 

W. HE. Hunt 

Mrs. Tom J. Moffitt, et al. 

H. W. Perritt 

Pan American Petroleum Corporation 

States Oil Company, et al. 

Maracaibo Oil Exploration Corporation 
(Operator), et al. 

Cities Service Reserves, Inc. 

Cities Service Reserves, Inc. (Operator), 
etal. 

The Superior Oil Company 

Pan American Petroleum Corporation 
(Operator), et al. 
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Amerada Petroleum Corporation 

Amerada Petroleum Corporation 
(Operator), et al. 

Cities Service Production Company 
(Operator), et al. 

Placid Oil Company, et al. 

Hunt Oil Company (Operator), ¢¢ al. 

Union Producing Company 

Sinclair Oil and Gas Company 


Southwest Gas Producing Company, Inc., 
et al. 


Southwest Gas Producing Company, Inc. 


G. . Vaughn Production Company 
(Operator), et al. 

Kerr-McGee Oil Industries, Inc. 
(Operator), et al. 

George Parker, et al. 

Leonard W. Phillips, et al. 

J. R. Butler 

Sam Sklar, Trustee (Operator), ¢t al. 

Norman V. Kinsey, Jr. 

The Atlantic Refining Company 


Petitioners 


LILCO, PSNJ, PE, UGI 

LILCO, PSNJ, PE, UGI 

PSNJ, PE, UGI 
TRANSCO 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

LILOO, PSNJ, UGI 

PSNJ, PE. UGI 

LILCO, PSNJ, PE, 
UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 


LILCO, PSNJ, PF, UGI 
UGI 


LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 


vGI 


PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILOO, PSNJ, PE, 
UGI, TRANSCO 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
LILCO, PSNJ, PF, 
UGI 
LILCO, PSNJ, PE, 
UGI 
LILCO, PSNJ, UGI 


PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 


Docket 
Number 


G-15679 
G-15680 


G-15683 
G-15685 
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Respondent 


The Atlantic Refining Company 
(Operator), et al. 
Texaco Seaboard, Inc. 


Humble Oil and Refining Company 
Willard E. Walker 


Petitioners 
PSNJ, PE, UGI 


LILCO, PSNJ, PE, 
UGI, TRANSCO 


PSNJ, PB, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 


G-15687 
G-15718 
G-15719 


Humble Oil and Refining Company 
Humble Oil and Refining Company 
The Atlantic Refining Company 


LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 


@-15720 


G-15729 
G-15730 


G-15731 


G-15735 
G-15738 
G-15739 
G-15740 
G-15741 
G-15743 
G-15746 
G-15748 


G-15749 


Tidewater Oil Company 
Phillips Petroleum Company 


Sunray Mid-Continent Oil Company 
Socony Mobil Oil Company, Inc. 


Norton F, Wilson 
The Hunter Company, Ine. 
Texas Gulf Producing Company 


Continental Oil Company 


Robert Mossbacker 


Lee Kinnebrew, et al. 

Henry I. Schober, et al. 

Texaco Seaboard, Inc. 

D. B. McConnell, et al. 

Rebstock and Reeves Drilling Company 
Sun Oil Company 

William G. Helis Estate, et al. 

Trice Production Company 


William C. and Theodosia M. Nolan, 
d.b.a. Munoco Company 


Gulf Oil Corporation 


Phillips Petroleum Company (Operator), 
et al. 

Maracaibo Oil Exploration Corporation 
(Operator), et al, 

Socony Mobil Oil Company, Inc. 
(Operator), et al. 


The Hunter Company, Inc. (Operator), 
et al. 


W. C. Feazel (Operator), et al. 


83 


PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
LILCO, PSNJ, PE, 
UGI 
UGI 


PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 


UGI 
UGI 
PSNJ, PE, UGI 
LILO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 


LILCO, PSNJ, UGI 


LILCO, PSNJ, PE, UGI 


LILO, PSNJ, PE, 
UGI, TRANSCO 

PSNJ, PE, UGI 

PSNJ, PE, UGI 


PSNJ, PE, UGI 
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Docket 
Number 


Respondent 


Petitioners 


Namber___—Bespon 


G-15760 


G-15761 


G-15763 


G-15766 
G-15767 
G-15768 
G-15769 
G-15771 
G-15780 


G-15781 
G-15782 
G-15803 
G-15830 
G-15831 
G-15833 
G-15834 
G-15835 
G-15836 


G-15837 


G-15838 
G-15840 
G-15841 
G-15842 


G-15843 
G-15844 
G-15845 
G-15846 
G-15847 


G-15848 
G-15849 


G-15850 
G-15852 


G-15854 


Texas Gulf Producing Company 
(Operator), et al. 

Benedum-Trees Oil Company (Operator), 
et al. 
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Continental Oil Company (Operator), 
et al. 


Forest Oil Corporation (Operator), et al, 

M. F. McCain (Operator), et al. 

Sun Oil Company (Operator), et al. 

Lyons and Logan (Operator), et al. 

Gulf Oil Corporation (Operator), et al. 

Pan American Petroleum Corporation 
(Operator), et al. 

Amerada Petroleum Corporation 

L. L, Robinson 

Humble Oil and Refining Company 

Gulf Oil Corporation (Operator), et al. 

Gulf Oil Corporation 

Union Texas Natural Gas Corporation 

R. H. Goodrich 

Sohio Petroleum Company 


The California Company (Operator), 
et al. 


The California Company 
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Hiawatha Oil and Gas Company 
Plymouth Oil Company 
Midwest Oil Corporation 


Midwest Oil Corporation (Operator), 
et al. 


Warren Petroleum Corporation 
Monsanto Chemical Company 
Bert Fields, et al. 

Union Oil Company of California 


Union Oil Company of California, et al. 


Jefferson Lake Sulphur Company 
Morris Rauch, et al. 


Jefferson Lake Sulphur Company 
(Operator), et al. 
J. P. Owen (Operator), et al. 


Charles B. Wrightsman 
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UGI 


LILCO, PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 


LILCO, PSNJ, UGI 

LILCO, PSNJ, PE, UGI 

TRANSCO 

LILCO, PSNJ, PE, UGI 

LILCO, PSNJ, PE, UGI 
uGI 


PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 


PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
LILO, PSNJ, PE, 
UGI, TRANSCO 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 


Docket 
Number 


G-15856 
G-15857 


G-15859 
G-15861 


G-15865 
G-15867 
G-15868 

-25869 
G-15870 
G-15872 


G-15873 
G-15876 
G-15925 
G-15926 
G-15930 
G-15933 
G-15935 
G-15938 


G-15945 


G-15947 
G-15948 
G-15953 
G-15955 
G-15956 


G-15957 
G-15958 
G-15960 
G-15962 


G-15963 
G-15966 
G-15967 


G-15970 


G-15972 
G-15973 
G-15974 
G-15976 
G-16023 
G-16024 


Respondent 


McIntyre Oil Company 
Crescent Oil and Gas Corporation 


Newmont Oil Company 
Texas Gas Exploration Corporation 
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J. R. Butler 

Sinclair Oil and Gas Company 
The Pure Oil Company 

M. H. Marr 

Tidewater Oil Company 

Ted Weiner, et al. 


Trice Production Company 

Marshall R. Young, et al. 

Kerr-McGee Oil Industries, Inc. 
General American Oil Company of Texas 
Jack W. Grigsby 

General Crude Oil Company 

M. L. Mayfield, et al. 

P. R. Rutherford 


Monsanto Chemical Company (Operator), 
et al. 


Union Texas Natural Gas Coraporation 
D. B. McConnell (Operator), et al. 

W. E. Walker and J. R. Meeker 
Hurley Oil & Gas Company, et al. 

F. A. Callery, Inc., et al. 
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F. A. Callery, Inc. (Operator), et al. 
Sohio Petroleum Company 
Pioneer Oil & Gas Company, Inc., et al. 


Bateman Drilling Company (Operator), 
et al. 


M. L. Mayfield 

J. C. Trahan, Drilling Contractor, Inc. 

J. C. Trahan, Drilling Contractor, Inc. 
(Operator), et al. 

The British-American Oil Producing 
Company 

Columbia Carbon Company 

James M. Cunningham (Operator), et al. 

Vernon Elledge & W. E. Hall, Jr. 

Delta Drilling Company 

Union Texas Natural Gas Corporation 

Oil Participations Incorporated 
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Petitioners 


LILCO, PSNJ, PE, UGI 

LILCO, PSNJ, PE, 
UGI, TRANSCO 

PSNJ, PE, UGI 

LILCO, PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILOO, PSNJ, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, UGI 
LILCO, PSNJ, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 


PSNJ, PE, UGI 


PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 


PSNJ, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 
UGI 


UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 


UGI 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
UGI 


(449) 


Docket 
Number 


Respondent 


Petitioners 


Number ___ Respondent 


G-16025 
G-16033 
G-16034 


G-16039 
G-16042 


G-16043 
G-16044 


G-16047 
G-16049 
G-16050 
G-16052 
G-16057 
G-16058 
G-16059 
G-16060 


G-16061 
G-16062 
G-16063 
G-16064 
G-16067 


G-16068 


G-16069 
G-16070 
G-16071 
G-16072 
G-16074 


G-16076 
G-16077 


G-16115 
G-16129 
G-16241 


G-16242 
G-16243 
G-16246 
G-16342 
G-16343 
G-16489 
G-16590 


G-16609 
G-16892 
G-16893 


Jones-O’Brien, Inc., et al. 
The Atlantic Refining Company 
Tho Atlantic Refining Company 


(Operator), et al. 
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The F. O. Corporation 
Petroleum Leascholds Inc. (Operator), 
et al. 


Vincent & Welch Inc. (Operator), et al. 


Vincent & Welch Inc., et al. 


Rycade Oil Corporation 

Carter-Jones Drilling Company 

A. J. Hodges Industries Inc. 

Hudson Gas & Oil Corporation, et al, 
Eulalie M. Nobles, et al. 

Cuban American Oil Company 
Joseph M. Jones (Operator), et al. 
Sohio Petroleum Company 


W. H. Cocke 

Crescent Oil & Gas Corporation 

H. S. Cole, Jr., et al. 

J. Ray McDermott & Company, Ine. 

Pan American Petroleum Corporation 
(Operator), et al. 

FP. A. Callery, Inc., et al. 


451 


F. A. Callery, Inc. (Agent), et al. 

F. A. Callery, Inc., et al. 

Mar-Tex Oil & Gas Company, et al. 

Howell & Howell (Operator), et al. 

Union Oil Company of California 
(Operator) 

The Atlantic Refining Company 

Cheyenne Oil Corporation of Delaware 
(Operator), et al. 

Warren Petroleum Corporation 

Marshall R. Young (Operator), et al. 

Mound Company, ¢t al. 


Nicklos Oil & Gas Company, et al. 
Midwest Oil Corporation 

Walter Duncan (Operator), et al. 
Sunnyland Contracting Company, Inc. 
George C. McGhee (Operator), et al. 
Sunray Mid-Continent Oil Company 
Gas Gathering Corporation 


Midwest Oil Corporation 

Simon Herold, et al. 

Humble Oil and Refining Company 
(Operator), et al. 
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PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 
UGI 


LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 
UGI 

LILCO, PSNJ, PE, UGI 

LILCO, PSNJ, PE, UGI 

PSNJ, PE, UGI 


LILCO, PSNJ, UGI 
LILCO, PSNJ, PE, UGI 


PSNJ, PE, UGI 

PSNJ, PE, UGI 

LILCO, PSNJ, PE, 
UGI, TRANSCO 

LILCO, PSNJ, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

LILCO, PSNJ, UGI 

LILCO, PSNJ, PE, UGI 

PSNJ, PE, UGI 

LILCO, PSNJ, PE, 
UGI, TRANSCO 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

LILCO, PSNJ, PE, UGI 
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APPENDIX ‘‘C’’* 
Texaco Inc., et al., Docket Nos. G-15546, et al. 


Respondent Docket Nos. 


Humble Oil & Refining Company G-15718 
The California Company G-15837 


Gulf Oil Corporation G-15642 and 
G-15831 


Tidewater Oil Company G-15586 
Phillips Petroleum Company G-15596 
Phillips Petroleum Company (Operator), et al. G-15597 
Continental Oil Company G-15730 


* Southern Natural Gas Company has petitioned for leave to intervene in the 
procecdings listed herein. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Joseph C. Swidler and L. J. O’Connor, Jr. 


Texaco Inc., et al.® ) 


Docket Nos. G-15546, et al.* 


Order Reopening Proceedings and Permitting Interventions 
(Issued August 30, 1961) 


By order isued May 29, 1961, in the above-entitled pro- 
ceedings, the Commission modified its order of February 
21, 1961 in these matters to require that Respondents re- 
fund to each of their respective purchasers a proportionate 
part of any refunds, including interest thereon, received 
by them from the State of Louisiana as a result of the 
invalidity of Section 678 of the Louisiana statutes, the 
additional Louisiana gas gathering tax. The Commission 
in its order of May 29, 1961, also denied petitions to inter- 
vene filed by Long Island Lighting Company, Public Serv- 
ice Electric and Gas Company, Philadelphia Electric Com- 
pany, The United Gas Improvement Company, Transcon- 
tinental Gas Pipe Line Corporation and Southern Natural 
Gas Company in some of the above-entitled proceedings. 


On June 27, 1961, The Memphis Light, Gas and Water 
Division (Memphis), and on June 28, 1961, Texas Gas 
Transmission Corporation (Texas Gas), filed petitions 
seeking leave to intervene in the proceedings listed in Ap- 


* As noted in Appendix A hereof under columns entitled ‘‘Docket Nos.’’ 
and ‘‘Respondents’’. 
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pendix D hereto,’ and concurrently therewith Memphis 
and Texas Gas tendered applications for rehearing of the 
said order of May 29, 1961, for filing in those proceedings. 
Memphis and Texas Gas aver that they have a substantial 
interest in each of the proceedings in which intervention 
is sought and that such interest is not adequately repre- 
sented by any other party. 


Memphis seeks intervention in those proceedings which 
involve rates for gas purchased by Texas Gas, its direct 
supplier. Texas Gas seeks intervention in those proceed- 
ings which involve rates for gas purchased by it. 


476 


Memphis in its petition to intervene claims that the Com- 
mission erred in its order of May 29, 1961, in modifying 
its order of February 21, 1961, so as to restrict Respond- 
ents’ refunds to tax reimbursement amounts actually re- 
funded by the State of Louisiana to Respondents. Mem- 
phis takes the position that the Commission’s order of 
May 29, 1961, should be vacated and its order of February 
21, 1961, should be reinstated so that Respondents will be 
required to refund all amounts collected subject to refund 
in these proceedings, irrespective of whether or not some 
of the Respondents invoked the appropriate Louisiana 
procedures for preserving their right to a tax refund from 
the State. 


Answers to Memphis’ and Texas Gas’ petitions for leave 
to intervene were filed by some Respondents herein. These 
Respondents requested that the petitions for leave to inter- 
vene filed by Memphis and Texas Gas be denied and that 


2 Memphis also sought leave to intervene in the proceeding in The Atlantic 
Refining Company (Operator), et al., Docket No. G-15679, which involves the 
rate for gas purchased by United Gas Pipe Line Company. Since Memphis 
has not indicated in its petition the nature of its interest in this proceeding, 
and petition to intervene in Docket No. G-15679 should be denied. 
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their applications for rehearing be denied or rejected. 
In support thereof they contended, inter alia: (1) That 
the proceedings in which intervention is sought by Mem- 
phis and Texas Gas were terminated by the Commission’s 
order of February 21, 1961; (2) that Memphis and Texas 
Gas have no standing to file applications for rehearing in- 
asmuch as they are not parties to these proceedings ; and 
(3) that potential interveners should not be permitted to 
sit back and wait for a final decision by the Commission 
prior to filing petitions to intervene. They also pointed 
out that petitions to intervene similar to those under con- 
sideration herein were denied by the Commission’s order 
of May 29, 1961. 


In our opinion the petitions to intervene of Memphis and 
Texas Gas were timely. Although these proceedings were 
terminated by the Commission’s order of February 21, 
1961, subsequently the Commission by its order of May 29, 
1961, modified the said order of February 21, 1961. Under 
these circumstances we do not believe that it can properly 
be said that these proceedings were finally terminated as 
of February 21, 1961. Nor do we believe that Memphis 
and Texas Gas have been dilatory in filing their petitions 
to intervene. As they state in their petitions to intervene, 
no notice or order had set a time for hearing or for filing 
petitions to intervene in these proceedings. We shall, 
therefore, permit Memphis and Texas Gas to intervene in 
the procedings listed in Appendix D. 


On March 23, 1961, Long Island Lighting Company 
(LILCO), Public Service Electric and Gas Company 
(PSNJ), Philadelphia Electric Company (PE), and The 
United Gas Improvement Company (UGI) (hereinafter 
referred to collectively as Distributors), filed petitions 
seeking to leave to intervene in the proceedings listed in 
Appendix B hereof, and concurrently therewith they ten- 
dered for filing a joint and several application for rehear- 
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ing of the said order of February 21, 1961. Transconti- 
nental Gas Pipe Line Corporation (Transco) on April 7, 
1961, and Southern Natural Gas Company (Southern) on 
April 27, 1961, also filed petitions seeking leave to inter- 
vene in the proceedings listed in Appendices B and C 
hereof. 


477 


The proceedings in which intervention was sought by 
the Distributors involved rates for gas purchased by a 
pipeline company which is either a direct or secondary 
supplier of each of the Distributors. Transco and South- 
ern had sought intervention in those proceedings involv- 
ing rates for gas purchased by them. 


Answers to the Distributors’ petitions for leave to inter- 
vene were filed by numerous Respondents herein. These 
Respondents requested that the Distributors’ petitions for 
leave to intervene be denied and that the Distributors’ 
joint and several application for rehearing be rejected. 


The Commission by its order of May 29, 1961, denied the 
petitions to intervene of the Distributors, Southern and 
Transco,? and rejected the Distributors’ joint and several 
application for rehearing. The Commission in that order 


4 Transco on June 28, 1961, tendered for filing an application for rehearing 
of the said order of May 29, 1961, insofar as that order denied Transco’s 
petition to intervene in the proceedings listed in Appendix B hereof and modi- 
fied the Commission’s order of February 21, 1961, in those proceedings. No 
action was taken within thirty days of the filing of Transco’s application for 
rehearing. Thus, under Section 1.34(c) of the Commission’s Rules of Prac- 
tice and Procedure such application for rehearing might be deemed to have 
been denied. Transco, on July 28, 1961, and August 9, 1961, filed petitions 
for review of the said order of May 29, 1961, in the Court of Appeals for the 
District of Columbia (CADC Nos. 16510 and 16538). However, in view of the 
fact that the record has not yet been certified to the Court, we still retain 
jurisdiction to affirm, modify or set aside our order. 
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(mimeo p. 5) set forth its reasons for denying intervention, 
as follows: 


As to the Distributors’ petitions to intervene in 
those proceedings in which intervention was not previ- 
ously sought and as to the petitions to intervene of 
Southern and Transco, it is apparent that such peti- 
tions are untimely. Such petitions were filed over 
two years after the suspension orders issued herein 
and after the Commission’s order of February 21, 1961 
herein had terminated these rate proceedings. Far- 
thermore, permitting intervention at this late date 
would not be in the public interest, since the issue in 
these proceedings has already been determined by the 
courts, i.e., the unconstitutionality of the Louisiana 
Gas Gathering Tax. 


Consistent with the action we are taking herein with re- 
spect to the petitions to intervene of Memphis and Texas 
Gas, and for the same reasons, we shall sua sponte reopen 
the proceedings listed in Appendices B and C hereof and 
permit the Distributors, Southern and Transco to inter- 
vene in such proceedings. 
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United Fuel Gas Company (United Fuel), an intervener 
in the proceedings listed in Appendix E hereof,? on June 
28, 1961, filed an application for rehearing of the said 
order of May 29, 1961, insofar as that order modifies the 
Commission’s order of February 21, 1961, in those pro- 
ceedings. By our action herein we are reopening the pro- 


® Although United Fuel alleged in its application for rehearing that it was 
an intervener in the proceedings in Docket Nos. G-15972, G-16042, and G- 
16070, the Commission’s files do not show that United Fuel filed a petition to 
interveno in such proceedings, nor is there any record of a Commission order 
granting United Fuel leave to intervene in those proceedings. 
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ceedings in which United Fuel was an intervener and per- 
mitting the Distributors to intervene therein. Under these 
circumstances we believe it equitable that United Fuel 
should also be permitted to participate in these reopened 
proceedings. 


The remainder of the proceedings designated in Ap- 
pendix A hereof involve the same issues as those involved 
in the proceedings mentioned above which we are reopen- 
ing, and, therefore, we shall also reopen sua sponte these 
proceedings in order to insure consistency in whatever 
action we may take with respect to the issues involved 
herein. 


In view of the unusual posture of these proceedings, we 
deem it appropriate to set forth the procedure that shall 
be followed with respect to these reopened proceedings 
and the reasons therefor. It appears that the issues raised 


in these proceedings are primarily, if not exclusively, ques- 
tions of law, not questions of fact. Thus, we do not be- 
lieve that an evidentiary hearing is necessary or desir- 
able. We wish, however, to give all parties an opportunity 
to set forth their position with respect to the issues. <Ac- 
cordingly, we shall provide that any party may, if it so 
desires, file a statement of position with the Commission 
on or before October 9, 1961, and also may file a reply to 
the various statements of position of other parties on or 
before November 6, 1961. If any party deems the sub- 
mission of evidence necessary, we shall permit it to be 
tendered in writing. By utilizing this procedure, we be- 
lieve that a full opportunity to be heard will be afforded 
to all parties. In view of our action herein, no considera- 
tion need be given to the various applications for rehear- 
ing that have been tendered for filing. 


(478) 
The Commission finds: 


(1) It is appropriate or necessary in the administration 
of the Natural Gas Act that the proceedings listed in Ap- 
pendix A hereof be reopened and that the Commission 
undertake reconsideration of its prior actions in these 
proceedings. 
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(2) The participation of the Distributors, Transco, 
Southern, Memphis and Texas Gas in the proceedings 
listed in Appendices B, C, and D may be in the public 
interest. 


(3) The participation of Memphis in the proceeding in 
The Atlantic Refining Company (Operator), et al., Docket 
No. G-15679, has not been shown to be in the public interest. 


The Commission orders: 


(A) The proceedings listed in Appendix A hereof are 
hereby reopened for the purpose of permitting the above- 
named petitioners to intervene and to permit the Com- 
mission to reconsider its prior actions with respect to such 
proceedings. 


(B) The Distributors, Transco, Southern, Memphis, and 
Texas Gas are hereby permitted to become interveners in 
the proceedings in which they have petitioned to intervene, 
as set forth in Appendices B, C, and D, subject to the Rules 
and Regulations of the Commission: Provided, however, 
that the participation of the said interveners shall be lim- 
ited to the matters affecting asserted rights and interests 
specifically set forth in their petitions to intervene and 
provided, further, that the admission of these interveners 
shall not be construed as recognition by the Commission 
that such interveners might be aggrieved because of any 
order or orders of the Commission entered in the proceed- 
ings in which intervention is granted. 
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(C) The petition to intervene of Memphis in the proceed- 
ing in The Atlantic Refining Company (Operator), et al., 
Docket No. G-15679 is hereby denied. 


(D) A statement of position may be filed with the Com- 
mission by any party desiring to do so on or before October 
. 9, 1961, and a reply to the various statements of position 
! may be filed with the Commission by any party that so 
desires on or before November 6, 1961. Service of such 
statements of position and the replies thereto shall be made 
upon all parties in those proceedings to which they are 
respectively applicable. 


(E) If any party wishes to take the position that the 
receipt of evidence in the record is necessary, it shall 
tender such evidence in written form duly sworn to as an 
appendix to its statement of position. If any party wishes 
to take the position in response to any such tender that 
other evidence should be received, it shall tender such 


evidence in written form duly sworn to as an appendix to 
its reply. The receipt of any such tender shall depend 
upon our further order. 


By the Commission. 
Micwarn J. Farrer, 
Acting Secretary 
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APPENDIX ‘‘A”’ 


Trxaco Inc., et al., Docket Nos. G-15546, et al. 
Docket 


Number Respondent 


G-155461 Texaco Inc. 3 
G-155471 Texaco Inc. (Operator), et al.3 
G-15547 “cc “cs “cs 66 66 
G-155481 Texaco Inc. 4 

“ec “se “e 


sé “ee “ce 

“oe “se “ce 

“oe oe “ce 

ae “ee “ce 

“ce oe «“e 

G-155495 Union Producing Company 

ac“ “se oe “é 
ae “e “e ac 
“ee “ee “e ae 
“ce “e oe “cc 
“ce “oe oe “cs 
“se “e “e “ce 
“ee “ce “e “ce 
“ee “cc «e “ce 
“ce “ oe ace 
“cc “ce “e ac 
“ee “ce “ «cs 


G-155505 Union Producing Company (Operator), ¢¢ 
“e “se “es “ce “ee “ee 
ae “ee “cc “e “cc “oe 
“oe “se “cc “ce “cc “ee 
““ “ “ee “e “cc oe 
“ee “oe “cc “ce “cc “oe 

G-15551 Shell Oi] Company 
“ce ae “ce ee 
“e “ec “ oe 
“e “e «“e “ce 
“ae ae «“e “ce 
“ee ce oe ae 


G-15552 Shell Oil Company (Operator) 
G-15553 Shell Oi] Company (Operator), ¢? al, 
«“ “a “ 


oc 66 6c be 


G-15554 The Superior Oil Company (Operator), et al. 
“e ae ce “c «ce oe ac ee 


oe ce “cc “e «ace ae “co 6 
G-15555 The Superior Oil Company 

“e “se ee “ “ce 

“et ce “ee “e “ce 


“ee “ee “cc “cc “ee 
“ “ee “ “ce “ 


G-155567 Cities Service Reserves, Ince. 6 
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Docket 
Number Respondent 


G-15557 Southwest Natural Production Company 
“e “ce “e “ce “cc 


“ “c “ “ “ 
“““ “ “c “ “c 


G-15558 Southwest Natural Production Company (Operator), et al. 
G-15559 Hawkins and Kelly 
G-15560 H. L. Hawkins, et al. 

“cc 


“6 66 “ cc Ge 


G-15561 Amerada Petroleum Corporation 
“ “ ee in 
G-15562 Amerada Petroleum Corporation (Operator), et al. 
ae ae “éc “ec ce se be 
G-15563 Cities Service Production Company 
“ce “ce “ee “ae “ee 


G-15564 Cities Service Oil Company 

G-155651 Robert Mosbacher (Operator), et al. 

G-15566 Skelly Oil Company (Operator), et al. 
«a reer ¥e 66 rar 


G-15568 Mrs. Cordelia K. Crow, et al. 
G-15569 Murphy Corporation 
“oe “se “ce 
G-1557 Annie Norton, et al. 
G-15571 Continental Oil Company® 10 
“ee “a ae “eé 


G-15572 Hunt Oil Company 
“cc “ce “eé “ae 


“cc ck “ 
“ ce “ 
“e coke “ 
“ce cc “ 


G-15573 David Crow, Trustee, et al. 
G-15574 David Crow 
G-15575 David Crow, Trustee 
G-1557 Crow Drilling and Producing Company 
G-155771 Kilroy Properties Inc. et al. 
G-15578 Crow Center Petroleum Corporation, et al. 
G-15579 L. E. Smith, et al. 
G-15580 M. L. Hunt 
“ee “eé 


sek 
“ce 66 Gk oe 
“ce cc ae oe 
a3 cc ee ke 


G-15581 Hassie Hunt Trust 
“ce ac “ec “ce 


“cs “ “e “ee 
“cc “ce “cc “ee 
“ce “e “e “ec 
ae ce “ce “ce 
“ce “ce “oe “e 


G-15582 The Pure Oil Company 
G-15583 Lyons & Logan (Operator) Agent for! C. H. Lyons, Sr., et al. 
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Docket 
Number 


G-15584 
G-15585 
G-15586 

«6 

“ 

“ 

“ 

“ 

«cs 

«e 


G-15587 
G-15588 
oe 


G-15589 
G-15590 
G-15591 

rr 

“ 
G-15592 
G-15593 

“ 

“ 

“ 

“ 

« 

“ 

«c 
G-15594 

“ 

“ 


G-15595 
“ce 
G-15596 
ip 
“a 
“ce 
a 
ae 
“se 
“ 
G-15597 
“ee 
ae 
G-155981 
G-155992 
“e 
PP 
‘e 

G-15600 
G-15601 
G-15602 


Respondent. 


E. J. Hudson, et al. 
Grey-Wolf Drilling Company 
Tidewater oa Company 1 

‘ ‘ 


“ce “sé ee 

“ce ce “ce 

“ee “e “e 

ee ae ae 

“e ae “ce 

oe ce ce 
Continental Oil Company 
Secure Trusts 

“oe “e 

Sohio Petroleum Company (Operator), et al. 
Petrol Production Company 
Bel Oil Corporation 
“cc “ee “ae 
“ae “ 


Bel Oil Corporation (Operator), ¢ al. 
Sunray Mid-Continent Oil Company 
“se “oe “e oe “ee 
“ee “e oe “e oe 
“oe “ee oe “ “ce 
“ce “ce “oe “e [a3 
“oe oe “ee ae “e 
oe “ee “ce “ee “ce 
“oe “oe “ce “ee “ee 
ae “e ce «ee “ee 
oe [a3 “e ce ce 
“ee ce “e “e “ce 
Sam Sklar, (Operator), et al. 
“ae “ec “oe ac ee 
Phillips Petroleum Company 
“ee “ce “oe 
“e “ce “ee 
ae “e “ 
“ «ae ce 
“oe “ee “e 
“ce ce “e 
“ ce “oe 
Phillips Petroleum Company (Operator), et al. 
“oe [a3 oe “ee ae 66 
“cc ce ce ae “ce 66 
Forest Oil Corporation 
Forest Oil Corporation (Operator), ¢¢ al. 
“ee “cc “e “oe oe 66 
“ec “ee “cc ce aoe 
“cc oc “oe “ce ae ce 
H. L. Hawkins & H. L. Hawkins, Jr. 12 
L. L. Robinson 
Crown Central Petroleum Corporation? 
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Docket 
Number 


G@-15603 
rT 


“ 
“ 


G-15604 
oT, 
G-15605 
“ 


““ 
“ 
“ 
“cc 
“cc 


G-15606 
“ 


“ce 
“““ 


G-15607 
“ 


“ee 
“ee 


G-156081 
“ 


G-15609 
G-15610 


G-156111 
“ee 
ae 
“ce 
“oe 
“ 
“ 
“ 

“ 
G-15612 
“ce 
G-15613 
“e 


G-15614 

G-15615 

G-15616 
“cc 


G-15617 
G@-15618 
“ce 
“cc 


G-15619 

G-15620 

G-156211 
“é 


“ 


Respondent 
Murphy Corporation 
“ee “ce 


“ “ee 
“ “e 


Murphy Corporation (Operator), et al. 
“se ae “ee ce 6 
Murphy Corporation, et al. 
ae “ec “e 66 
ee “ce ae Ge 
“ce “e ae ae 
“ce “ce ae €e 


“ee “ec ce ce 
“e “ee cee 


Ohio Oil Company (Operator), et al. 
ce oe “cc “e oc 6e 
“ce “ec “ee “oe sé 66 
“e “ee “ce oe ee 66 


Ohio Oil Company 
“ee “ce “ce 
ce “ec “e 
“e “ce “e 


Austral ou Company, Incorporated (Operator), et all4 
4é ‘ ‘ ‘ “6 66 


Oil Participations, Inc. 
Oil Participations, Inc., et al. 
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Shell Oil Company 
“e “e ce 
“e “e “ec 
“e ce “ce 
“ec «ec “ce 
“e “ec “oe 
“ec ae «ce 
“ee “e ce 
«“e “ce “e 


Shell Oil Company (Operator), et al, 
ce eae 


cco ke ‘ 


The British American Oil Producing Company 
“ec ce “ce “e ce ce 


Rimrock Tidelands, Inc. 

States Oil Company, Inc. 

States oi Company (Operator), et al. 
ae “ce 


“cc ‘ 66 66 


Drilling and Exploration Co., Inc. (Operator), et al. 
John W. Mecom d.b.a. Mecom Petroleums 
ce 


cc kk “ee “ “ 
“ce ke “cc “ce “cc ce 


John W. Mecom, Operator, et al, 
rus Oil Company (Operator) et al. 
idewater Oil Company (Operator), et al. 
4c“ “e “ee ce “6 be 
“e “e “cc ce ac 6e 
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Estate of Lydia Bunker Hunt 
“cc «e ae ae “ce 


“ee “ “ee “oe “ce 
Lamar Hunt Trust Estate 
William Herbert Hunt Trust Estate 

“c “ “ce “ “ a/b/a Park Pipe Line 
Nelson Bunker Hunt Trust Estate 

“oe “ee “ “e “eé 
Estate of William G. Helis 

“ec Lad “ec “e oe 
HH. L. Hawkins and H. L. Hawkins, Jr. 

“cee “ce 4c 6G 66 ee “ce 
oc 66 ae “6c 66 68 “ee “cc 
“cee “ sc 66 OE “ee “ce 


Placid Oil Company 
“ee “ee “é 


J. B. Frankel, et al. 

‘Williams Pressure Service 

Sun Oil Company (Operator), et al. 
“es “oe “ee oe ac 66 
ae “ce “ee 


Gilbert S. Johnson 
W. H. Hunt 
Flaroldson L. Hunt, Jr., Trust Estate 
Mrs. Tom J. Moffitt, et al. 
EL. W. Perritt 
Frank J. Hall, (Operator), et al. 
Pan American Petroleum Corporation 
ae ‘ é ‘ 
ae “e “ee “ce 
Gulf Oil Corporation 
States Oil Company, ¢t al. 
Crow Drilling and Producing Company, et al. 
Maracaibo Oil Exploration Corporation (Operator), et al. 
Cities Service Reserves, Inc. 16 7 
«“e “ce “se “cc 
ce “cc ee “ce 
Cities Service Reserves, Inc. (Operator), et al. 17 7 
“ee “c ce “c “ee “ce ee 
The Superior Oil Com 


pany 

Pan American Petroleum Corporation (Operator), et al. 
Amerada Petroleum Corporation 

ae 
Amerada Petroleum Corporation (Operator), et al. 

“e “ce “cc “cc ooo“ 
Cities Service Production Company (Operator), et al. 
Placid Oil Company, et al. 
H. L. Hunt, et al. 
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Respondent 


Hant Oil Company (Operator), et al. 
Lamar Hunt 

Clande M. Langton, Trustee 

J. B. Goff, Trustee 

Union Producing Company 


Union Producing Company (Cont) 
« « ce 
“ce “ce «“e 


Sinclair Oil and Gas Company 
“ “ce ce ce ce 


Southwest Gas Producing Company, Inc. 
“ce “cé “ce “ee “ce 

G. H. Vaughn Production Company (Operator), et al. 

Spartan Drilling Company, Inc., Agent, (Operator), et al. 

Kerr-McGee oa Industries, Inc. 


“cc “cc 


Kerr-McGee Oil Industries, Inc., (Operator), et al. 
“e se “ee ce ce “ce ac 6é 


“ “cc “ee “ “cc “ac cc ce 
“ “ “ “cc “ “ ce 6c 


George Parker, et al. 

Leonard W. Phillips, ot al. 

J. EB. Butler 

Sam Sklar 

Sam Sklar, Trastee (Operator), et al. 
Delta Caribbean Oil Corporation 
Norman V. Kinsey, Jr. 

MB. Chastain, et al. 

General American Oil Company of Texas 
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Docket 
Number 


Respondent 


Noe 


G-15678 
“ 
“c 
“c 
6c 
“ 
“ 


G-15678 
‘ 
G-15679 
G-15680 
G-15681 

“ce 

“ce 
G-15682 
G-15683 

“ 

“ 

“ce 


G-15684 
G-15685 
G-15686 


G-157181 
“ 


“ 
“ 
“ee 
“ 
“cc 
o 


G-15719 
cc 
G-157191 
cc 
G-157201 
“ 
G-157212 
iT 
“cc 


“ce 
“ce 


G-157223 


“cc 


The Atlantic Refining Company 
“ce “ee “ “oe 
“ee “ee “ce “cc 
ae “ce “oe “e 
“ce “ce “oe “oe 
“ce “ce ce “cc 
“e “ce “ec “ee 


The Atlantic Refining Company (cont) 


The Atlantic ee Company mee , et al. 
Texaco Seaboard, 


Wheless Drilling Company (Operator), 


- ok 
“ec ae “ ce “ca 
General American Oil Company of Texas (Operator), et al. 
Humble Oil and Refining Company 18 
ae 


“ce ce 66 “cc “cc 
“ee ce 66 “cc “ee 


Sam Sklar, Trustee 

Willard E. Walker 

Cuban American Oil Company (Operator), et al. 
Humble Oil and Refining Company 


“e ce ke “ce “ee 
“ce “cee “ce “cc 
“ ec ee “ce “cc 
“ee ec 66 “cc “cc 
“cc ec 66 “cc “ee 
“ce oc “cc “ee 


Humble Oil and Refining Company 
“ee “e “ce “ee “ee 


“ce “ce “ee “ee 
“ce cc ae “ee “cc 
“ce “cae “ce “ce 
“cc ce ee “cc “ce 
“ce ce 66 “ce “ee 
“e ee Ge “ee “ 


The Atlantic Refining Company 
“ee “ce ee ce 
“ce «ae a “e 
“cc ae ce “ee 


Tidewater Oil Company 
“oe “ee ‘ 


Phillips Petroleum Company 


“cc “ “ 
“ “ “cc 
“cc “cc “ 


Sunray-Midcontinent Oil Company 
ce “ee “cé “ 


ce “ee “c “cc 


102 


Docket 
Number 


G-157231 
“ 
‘“ 
“ 
“ 


“ 
“ee 


G-15724 
G-15725 
G-15726 
G@-15727 

“ 

rT 7 

“ 

“ 

“ 


“ce 
“e 
ee 


G-15730 
“é 


“ee 
“ee 
“ 


G-157311 
G-15732 
G-15733 
G-15734 
G-15735 
G-15737 

“ 

“ce 

“cc 

“ 

“ 

“ 


G-15738 

G-15739 

G-15740 
“cc 


“ce 


G-157411 
G@-15742 
G-157 432 
“e 
“ce 
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Respondent 
Socony Mobil Oil Company, Inc.19 
“e “oe “ce “ee “e 
“é “se “ce “cc “ee 
ae “ce “ee “ec “ce 
“e ce “ce “ec “ec 


“ce “ce “ “cc “ee 
“ “ee “ “ec “cc 


Norton F. Wilson 

J. L Roberts 
Harry W. Bass 

The Hunter Company, Inc. 
ae “ee “ce “ec 
“ee “ee “ee “ec 
ae “ce “ce ce 
“ee “e “ee “e 
“e “ee “ee sé 


J. B. Butler and Company, et al. 
Texas Gulf Producing Company 


“ec “cc 

“ee “ “ec “ 
“ce “ “cc “cc 
“ “ “ ce 


Continental Oi wae 


“cc “cc 
“ce “cc “cc 
“ “ee “ 


Robert Mossbacker 

MH. Marr 

Hurley Oil and Gas Company, et al. 
McCalman Drilling Company, Inc., et al. 


Henry L. Schober, et al. 
Texaco Seaboard Inc. 
D. B, McConnell, et al. 


ce “6 66 
“cae “ee “ce cc 


Rebstock and Reeves Drilling Company 
Norman V. Kinsey, Jr. ct al. 
Sun Oil Company 


“a be 
Ci “ee 
“coke “ce 
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Docket 


Number Respondent. 


G-15744 


G-157455 
G-15746 
G-15747 
G-15748 
G-15749 
G-15750 
G-15751 
‘ 


“ 
“ 


G-15752 
“ee 


“ 
“cc 
73 


G-15753 

G-15755, 

G-15757 

G-15758 

G-15759 

G-157601 
“cc 


G-15761 

G-15762 

G-15763 
“ce 


“ce 
“cc 


G-15764 

G-15766 

G-15767 
“ee 


G-15768 
G-15769 
“c“é 


“cc 


G-15770 
G-157711 
“ 


G@-157711 
“cc 


G-157801 
G-15781 
G-15782 
G-15783 


G-15784 
“c 


C. H. Lyons, Sr., et al. 
“ec 66 “ee “cc ac 66 
Union Producing Company 
William G. Helis Estate, et al. 
Peterson Petroleum Corporation 
Trice Production Company 
William C. and Theodosia M. Nolan, d/b/a Munoco Company 
Sidney G. Myers, Jr., e¢ al. 
Gulf Oil Corporation 

“ae “cc “ec 

ce “ce “ce 

ae “cc ce 


Phillips Petroleum Company (Operator), ot al. 
“ce oe ce “cc cc a 


“e “e “ce ae ce 6 

“ce “ee “ec “ce ce ce 

“ee “ee “ce “e co ee 
Maracaibo Oil Exploration Corporation (Operator), et al. 
Socony Mobil Oil Company, Inc. (Operator), et 21.20 
The Hunter Company, Inc. (Operator), et al. 
General American Oil Company of Texas (Operator), ¢¢ al. 
W. C. Feazel (Operator), et at 
"Texas Gulf Producing Company (Operator), et al. 

“cc “ec oe ae “cc ce 6 
Benedum-Trees Oil Company (Operator), ct al. 
‘Vanson Production Corporation (Operator), et al. 
Continental ou Company (Operator) , etal. 

“ce ‘ ‘ 


“ee “cc “ee 
“ce “ee a “ee 


Hurley Oil and Gas Company (Operator), ¢¢ al. 

Forrest Oil Corporation (Operator), ¢¢ al. 

M. F. McCain ‘Coperator), et al. 

“ce Gt “cc “ee “ec 66 

Sun Oil Company Masabowd et al. 

Lyons and Lo; Operator), et al. 
“e ce “se “e 4c 6b 
“oe “ee ae “e “ce ce 


Trice Production Company (Operator), et al. 
Gulf Oil Corporation (Operator), ct al. 
ae 66 6 


“ck 
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Galt Of Corperation (Operator, gf af (cont) 
Pan American Petroleum Corporation (Operator), et al. 
‘Amerada Petroleum Corporation 

L, L. Robinson 

Lamar Hunt Trast Estate 


“cc “cc 


‘William Herbert Hunt Trust Estate 
“e “cc “oe “ce “ee 
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Respondent 


Nelson Bunker Hunt Trust Estate 
Secure Trusts 
Humble Oil and Refining Com; 
Gulf Oil Corporation TORO; et al. 
Gulf Oil Corporation 

“e “ce “ee 

“ae “é “é 

“e “ce ee 

“ée “e “ce 

“ce “ee “oe 

é ee ce 

“ec “ce “ce 

“ce “e “é 

“ee “ce “ 


aie Texas oo Seatmnl Ge Gas Corporation22 
BR. H. Goodrich 
Sohio Petroleum Company 
“ce “ce “ce 
“ee “ec “e 
“ce ce ce 
“ce ae “e 
“cc “ee “ee 
“ec “ce “ce 
“e “ce “e 
ce “e “ee 


The California Company (Operator), et al. 
The California Company 


“ec “cc 

“cs “ee “ee 
“cc “ee “ce 
“cc “ce “e 


Hiawatha Oil and Gas Company 

Texas Gulf Producing Company 

Plymouth Oil Company 

Midwest Oil Corporation 

Midwest Oil Corporation (Operator), et al. 
Warren Petroleum Corporation 

Monsanto Chemical Company 


Bert Fields, et ‘ah 
Union oi Company of of California 


“ce 

“ee “ae “ce “é ce 

“ce “e ae “ce “e 

“cc “ce «e “e “ee 

“ee “e “ ae “ce 

“e «ce “ce “ee ce 

“ce “ “e “ee “ee 

“ce “ce “ee “ee “é 

“oc “ce “cc “cc sc 
Union ou Company of California, ot al. 

“ 
Sehices Lake Sul; cpr Company 
Morris Rauch, et 
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Bespondent 
Jefferson Lake Sulphur Company (Operator), et al. 
“ce “ee (a3 “ae “ee ae oe 


Monsanto Chemical Company (Operator), ct al. 
J. P. Owen (Operator), et al. 
Sellwood 


Hope Producing Company (Operator), et al.23 
Mcintyre Oil pany 

Crescent Oil and Gas Corporation 

meepabtie Nezasel Gag Orr ea 


Newmont Oil Company 

Lyons and Logan, ct al. 

Texas Gas Exploration Corporation 

Paul M. Paigorodsky 

Plymouth Oil Company (Operator), ct al. 
M. Anisman, Trustee 


J. BR Butler 

cece “e 

J. M. Flaitz and B. B. Mitchell (Operator), et cl. 
Sinclair Oil and Gas Company 

The “cc oa ypany7 


M. H. Marr 
Tidewater Oil Company 
Bert Fields (Operator), et al. 
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Ted Weiner, ct al. 
“ce “ec ec ce 

“ce «“e ce ee 

Trice Production Company 

T. L. James an Company Incorporated, ¢¢ al. 
“eae “cc ce ‘ “ “ec Ge 
coe “ce “e “ce “ee “cee 
J. I. Roberts 
Marshall B. Young, ct al. 
Kerr-McGee Oil Industries, Inc. 

General American Oil Company of Texas?6 


ions Inc. 
olds, Inc., e¢ at. 
igeby 
ction Company, Inc., ot al. 
“ee “oe “ oc ee 


Respondent 
Crescent Production Company, Ine. 


Gesant Grade on Compan: 
A. J. Hodges Industries, Tne. (Operator), et al.27 
M. L. Mayfield, et al. 
Cc. H. Lyons, a et al. 
Boberts28 


John Franks (Operator), et al. 

Humble Oil & ing Company2? 23 

C. H. Lyons, Sr. (Operator), et al. 

Monsanto Chemical Company (Operator), et al. 
Union Texas Natural Gas Corporation’0 

DB, MeConnell (Operator), ¢f at 


United Carbon Company 


F. A. Callery, I Inc. (Agent), et al. 

Wilber 3’ Helieman 

W. E. Walker and J. B. Meeker 

Barey OU & ae Go et ak 
mpany, 

F, A. Callery, Inc., ld 


“ce < « bya ‘ 

“ce ae be 
G-15957  F. A Callery, Inc. (Operator), et al. 
G-15958 a Petroleum Company 
G-15959 L. Roberts 


J. C. Trahan, Drilling Contractor, Inc. 
J. G Trahan, fesne 3 maton, cook Inc, (Operator), et al. 
r 
: Company 


« 
The British-American Oil Producing Company 
Herman Brown 


Jesse M. Broo! 
The Atlantic Refining Company 
“cc “cc “ce ‘ 


The Atlantic Refining Company (Operator), ct al. 
Mid-Land Petrochemical Company3+ 23 
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The Lincoln-Converse Company 

B. S. Barnwell, Jr. (Operator) 

J. C. Trahan (Operator), et al. 

The F O Corporation 

M. Ascher, ct al. 

Sunray Mid-Continent Oil Company (Operator), et al. 
Petroleum Leaseholds Ins. (Operator), ct al. 

Vincent & Welch Inc. KOperasor)» et al. 


Austin E. 8 
Carter-Jones Drilling Company 
A. J. Hodges Industries Ine. 

¢ 


cca “ee 

coe oe “cc “ec 

ocae “ce “cc “cc 

|T. L. James and Company Inc, 

ce ee “ce “ee “ee “ee 

Hudson Gas & Oil Corporation, et al. 

Sunray Mid-Continent Oil Company 

Harway Producers Inc. 

Enlalie M. Nobles, et a.38 

Cuban American Oi] Company 

Joseph M. Jones (Operator), et al, 

Sohio Petroleum Company 

W. H. Cocke 

Crescent Oil & Gas Corporation 

H. 8. Cole, Jr., et al. 

J. Bay McDermott & Company, Inc. 

Pan American Petroleum poration 
“ce ‘ « ‘ 


Pan American Petroleum Corporation (Operator), et al. 
7 “oe “e “ce 


6c be 
F. A Callery, Inc., et al. 
F. A. Callery, Inc. (Agent), ct al. 


7 
ce 66 


Mar-Tex Oil & Gas Company, ct al. 
Howell & Howell (Operator), et al.41 
Union Oil Company of California, (Operator) 
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Respondent 


United Carbon Company 

The Atlantic Refining Company 

= e Oil Corporation of Delaware (Operator), et al. 
Lyons, Sr., et al. 

Warren Petroleum Corporation 


Norman V. Kinsey. Jr., et al. 
Amerada Petroleum Corporation 


H. L, Hawkins & H. L. Hawkins Jr.11 
Mound Company, et al. 
ce ee et al, 


r), et al, 


Southwest Gas Producing Company, aie | et al. 
The Ohio Oil Company Coreen 
Nelson Bunker Hunt Trust Esta’ 
William Herbert Hunt Trust Eetate 
Lamar Hunt Trust Estate 
General American Oil Company of Texas, (Operator), et al 
ce “ ce “ce ee ce “ee cc ee 
«ce “ce “ce “ce “e “ee oe “cee 
General American Oil Company of Texas 
Hophy Corporation, (Operator), et al. 
Harway Producers, Inc. 
Crescent Production Company, Inc. 
Haroldson L. Hunt, Jr., Trust Estate 
Hunt oi Company 
cai « 
Murphy Corporation, et al. 
Southwest Natural Production Company 
Gulf oa Corporation 
The Superior Oil Company 
Union Producing Company 
Monsanto Chemical Company 
James A. Hunter 
Placid Oil Company (Operator), et al. 
Sunnyland Contracting Company, Inc. 
George C, MoGhee (Operston), of a 


Southwest Natural Production Company 
488 

Crescent Production Company, Tne., et et al. 

The Atlantic Refining Company 
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@-17773 


Respondent 


‘Wheless Drilling esa (Operator), ot al. 
Max Pray Saga?) ot 
Whelan 


United Carbon Company 
Sunray Mid-Continent Oil Company 
Eepublic Natural Gas sere 
Gas Gathering Co’ 
Socony Mobil Oil eae, Inc. (Operator), et a4? 
Lamar Hunt Trust Estate ta 
“ce 


Wittiam Herbert Hunt Trust Estate 
‘6 rT) “ “ “ 


Nelson Bunker Hunt Trust Estate 

Lamar Hunt 

Rayville Natural Gas emg aed Incorporated (Operator), et al. 
Midwest Oil aig age 

Nelson Bunker Hunt Trust Estate 


‘The Pure Oil Company 

i. L. Hawkins & H. L, Hawkins, Jr. 

Simon Herold, et al. 

Humble Oil and Refining Company (Operator), et 
externa Natural Gas Company 


oration, (Operstor), et al. 
oon Du g Company, Inc. 
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APPENDIX ‘‘B”’ 
Texaco Inc., et al., Docket Nos. G-15546, et al. 


Docket 
Number 


Respondent 


ON 


G-15546 
G-15547 
G-15548 
G-15549 
G-15550 


G-15551 


G-15552 
G-15553 
G-15554 


G-15555 
G-15556 
G-15557 
G-15558 


G-15560 
G-15561 
G-15562 
G-15563 
G-15564 
G-15565 
G-15569 
G-15570 
G-15571 
G-15572 
G-15574 
G-15575 


G-15577 


G-15578 


G-15580 
G-15581 


G-15582 
G-15583 
G-15584 


Texaco Inc. 

Texaco Inc. (Operator), et al. 

Texaco Inc. 

Union Producing Company 

Union Producing Company (Operator), 


et al. 

Shell Oil Company 

Shell Oil Company (Operator) 

Shell Oil Company (Operator), et al. 

The Superior Oil Company (Operator), 
et al. 

The Superior Oil Company 

Cities Service Reserves, Inc. 


Southwest Natural Production Company 
Southwest Natural Production Company 


(Operator), et al. 
H. L, Hawkins, et al. 
Amerada Petroleum Corporation 


Amerada Petroleum Corporation 
(Operator), et al. 

Cities Service Production Company 

Cities Service Oil Company 

Robert Mosbacher (Operator), et al. 

Murphy Corporation 

Annie Norton, et al. 

Continental Oil Company 

Hunt Oil Company 

David Crow 

David Crow, Trustee 


Kilroy Properties, Inc., et al. 


430 


Crow Center Petroleam Corporation, 
et al. 

H. L. Hunt 

Hassie Hunt Trost 


The Pure Oil Company 
Lyons & Logan (Operator) Agent for 
Cc. 


. Sr., et al. 
E, J. Hudson, et al. 
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UGI 


UGI 
LILCO, PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNI, PB, UGI 


LILCO, PSNJ, PE, 
UGI, TRANSCO 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

LILC6, PSNJ, PE, UGI 

TRANSCO 

LILCO, PSN3J, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
LILCO, PSNJ, PE, 
GI 


Ue 
LILCO, PSNJ, UGI 
PSNJ, PB, UGI 


UGI 
LILCO, PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 
PSNSJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
UGI 


 TRANSCO 
PSNJ, PE, UGI 


LILCO, PSNJ, UGI 
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Docket 
Number 


G-15586 


G-15588 
G-15589 


G-15590 
G-15591 


G-15592 
G-15593 


G@-15594 


G-15595 
G-15596 


G-15597 


G-15598 
G-15599 


G-15601 
G-15602 
G-15603 
G-15605 
G-15606 
G-15607 
G-15608 


G-15610 
G-15611 
G-15612 
G-15613 


G-15615 
G-15616 
G-15618 


G-15619 


Respondent. 
Tidewater Oil Company 


‘Secure Trusts 


on Company (Operator), 
et 

Petrol Production Company 

Bel Oil Corporation 


Bel Oil Corporation (Operator), et al. 
Sunray Mid-Continent Oil Company 


Sunray Mid-Continent Oil Company 


Sam Sklar (Operator), et al. 
Phillips Petroleum Company 
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Phillips Petroleum Company (Operator), 
et 


Forest Oil Corporation 


Forest Oil Corporation (Operator), 
et al. 


L. L. Robinson 

Crown Central Petroleum Corporation 

Murpry Corporation 

Murphy Corporation, et al. 

Ohio Oil Company (Operator), ¢¢ al. 

Ohio Oil Company 

Austral Oil Company, Incorporated 
(Operator), et al. 

Oil Participations, Inc., et al. 

Shell Oil Company 

Shell Oil Company (Operator), et al. 

The British-American Oil Producing 
Company 

States Oil Company 

States Oil Company (Operator), et al. 

John W. Mecom, d.b.a. Mecom Petroleums 


John W. Mecom, Operator, ¢¢ al. 

492 
Cyprus Oil Company (Operator), ¢¢ al. 
pring Oil Company (Operator), 


William Herbert Hunt Trost Estate, 
d.b.a. Park Pipe Line 


112 


Petitioners 


LILCO, PSNI, PE, 
UGI, TRANSCO 


LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 


LILCO, PSNJ, PE, 
UGI, TRANSCO 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 


PSNJ, PE, UGI 


UGI 


LILCO, PSNJ, PE, 
UGI, TRANSCO 


PSNJ, PE, UGI 
UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 


PSNJ, PE, UGI 
PSNJ, PE, UGI 


PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
LILCO, PSNJ, UGI 


LILCO, PSNJ, PE, 
TRANSCO 


G-15651 
G-15652 


G-15653 


G-15655 
G-15657 
G-15661 
G-15662 


G-15663 


G-15664 
G-15665 


G-15668 


G-15669 
G-15670 
G-15671 
G-15673 
G-15675 
G-15678 


Respondent 


H. L. Hawkins and H. L. Hawkikns, Jr. 

Placid Oil Company 

Williams Pressure Service 

Sun Oil Company (Operator), et al. 

Gilbert S. Johnson 

W. H. Hunt 

Mrs. Tom J. Moffitt, et al. 

H. W. Perritt 

Pan American Petroleum Corporation 

States Oil Company, et al. 

Maracaibo Oil Exploration Corporation 
(Operator), et al. 

Cities Service Reserves, Inc. 

Cities Service Reserves, Inc. (Operator), 
et 


The Superior Oil Company 
Pan American Petroleum Corporation 
(Operator), et al. 
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Amerada Petroleum Corporation 

Amerada Petroleum Corporation 
(Operator), et al. 

Cities Service Production Company 
(Operator), et ai. 

Placid Oil Company, et al. 

Hant Oil Company (Operator), et al. 

Union Producing Company 

Sinclair Oil and Gas Company 


Southwest Gas Producing Company, Inc., 
et al. 


Southwest Gas Producing Company, Inc. 

G. HL Vaughn Production Company 
(Operator), et al. 

Kerr-McGee Oil Industries, Inc. 
(Operator), et al. 

George Parker, et al. 

Leonard W. Phillips, et al. 

J. BR. Butler 

Sam Sklar, Trustee (Operator), et al. 

Norman V. Kinsey, Jr. 


The Atlantic Refining Company 
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(493) 


Petitioners 


LILCO, PSNJ, PE, UGI 
LILO, PSNJ, PE, UGI 
PSNJ, PE, UGI 
TRANSCO 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

LILO, PSNJ, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 


PSNJ, PE, UGI 
PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 
UGI 


LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 


UGI 


PSNJ, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

LILCO, PSNJ, PE, 
UGI, TRANSCO 

LILCO, PSNJ, PE, 
UGI, TRANSCO 

LILCO, PSNJ, PE, UGI 

LILCO, PSNJ, PE, UGI 


LILCO, PSNJ, UGI 


PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 


(494) 


Docket 
Number 


ia fiche 


G-15679 
G-15680 


G-15683 
G-15685 


G-15687 
G-15718 
G-15719 
G-15720 
G-15721 


G-15722 


G-15738 
G-15739 
G-15740 
G-15741 
G-15743 
G-15746 
G-15748 


G-15749 


G-15751 
G-15752 


G-15759 
G-15760 


G-15761 
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Respondent 


The Atlantic Refining Company 
(Operator), et al. 
Texaco Seaboard, Inc. 


Humble Oil and Refining Company 
Willard E, Walker 


Humble Oil and Refining Company 
Humble Oil and Refining Company 
The Atlantic Refining Company 
Tidewater Oil Company 

Phillips Petroleum Company 


Sunray Mid-Continent Oil Company 
Socony Mobil Oil Company, Inc. 


Norton PF. Wilson 
The Hunter Company, Inc. 
Texas Gulf Producing Company 


Continental Oil Company 
Robert Mossbacker 
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Lee Kinnebrew, et al. 

Henry I. Schober, et al. 

Texaco Seaboard, Inc. 

D. B. McConnell, et al. 

Rebstock and Reeves Drilling Company 
Sun Oil Company 

William G. Helis Estate, et al. 

Trice Production Company 


William C. and Theodosia M. Nolan, 
d.b.a. Munoco Company 

Gulf Oil Corporation 

FRlipe Petroleum Company (Operator), 
et al. 

Maracaibo Oil Exploration Corporation 
(Operator), et al. 

Socony Mobil Oil Company, Inc. 
(Operator), et al. 

The be ii Company, Inc. (Operator), 
et al. 

‘W. C. Feazel (Operator), et al. 

Texas Gulf Producing Company 
(Operator), ef al. 

epee Oil Company (Operator), 
et 
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Petitioners 
PSNJ, PB, UGI 


LILCO, PSNJ, PE, 
UGI, TRANSCO 
PSNI, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
PSNJ, PB, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 
LILOO, PSNJ, PE, 
UGI, TRANSCO 
PSNJ, PE, UGI 
PSNJ, PB, UGI 
LILO, PSNJ, PE, 
UGI, TRANSCO 
LILCO, PSNJ, PE, UGI 
UGI 


PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
UGI 
UGI 
PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 
TRANSCO 


PSNJ, PE, UGI 


LILCO, PSNJ, UGI 
LILCO, PSNJ, PE, UGI 


LILCO, PSNJ, PE, 
UGI, TRANSCO 

PSNJ, PE, UGI 

PSNJ, PE, UGI 


PSNJ, PE, UGI 
vUGrI 


LILCO, PSNJ, PE, UGI 


Docket 
Number 


G-15763 


G-15766 
G-15767 


- Respondent 
sc iat Oil Company (Operator), 
et al, 


G-15768 Sun 


G-15769 
G-15771 
G-15780 


G-15781 
G-15782 
G-15803 
G-15830 
G-15831 
G-15833 
G-15834 
G-15835 
G-15836 


G-15837 


eA Petroleum Corporation 
Humble Oil and Refining Company 
Gulf Oil Corporation (Operator), et al. 
Gulf Oil Corporation 

Union Texas Natural Gas Corporation 
BR. H. Goodrich 


Sohio Petroleum Company 

The California Company (Operator), 
et al. 
The California Company 
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Hiawatha Oil and Gas Company 

Plymouth Oil Company 

Midwest Oil Corporation 

mere Oil Corporation (Operator), 
et 


Warren Petroleum Corporation 
Monsanto Chemical Company 
Bert Fields, et al. 

Union Oil Company of California 


Union Oil Company of California, et al. 


Jefferson Lake Sulphur Company 
Morris Rauch, et al. 


Jefferson Lake bo: ad Company 
(Operator), et 
J. P. Owen aie. et al. 


Charles B. Wrightsman 
McIntyre Oil Company 
Crescent Oil and Gas Corporation 


Newmont Oil Company 
Texas Gas Exploration Corporation 
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uh 
LILCO, PS8NJ, PE, UGI 


LILCO, PSNJ, UGI 
LILCO, PSNJ; PE, UGI 
LILCO, PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 
UGI 


PSNJ, PE, UGI 


LILCO, P8NJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 


PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PE, UGI 
PSNJ, PB, UGI 


PSNJ, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

LILCO, PSNJ, PE, 
UGI, TRANSCO 

LILO, PSNJ, PE, 
UGI, TRANSCO 

LILCO, PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 

LILCO, PSNJ, PE, 
UGI, TRANSCO 

PSN3J, PE, UGI 

LILCO, PSNJ, PE, UGI 


(498) 


Docket 

Number Respondent. Petitioners 

G-15865 J. BR. Batler LILCO, PSNJ, PE, UGI 

G-15867 Sinclair Oil and Gas Company PSNJ, PE, UGI 

G-15868 The Pure Oil Company PSNJ, PE, UGI 

G15869 M. H. Marr PSNJ, PE, UGI 

G-15870 Tidewater Oil Company PSNJ, PE, UGI 

G-15872 Ted Weiner, et al. LILCO, PSNJ, PE, 
UGI, TRANSCO 

G-15873 Trice Production Company PSNJ, PE, UGI 

G-15876 Marshall R. Young, et al. PSNJ, PE, UGI 

G-15925 Kerr-McGee Oil Industries, Inc. LILCO, PSNJ, UGI 

G-15926 General American Oil Company of Texas PSNJ, PE, UGI 

G-15930 Jack W. Grigsby PSNJ, PE, UGI 

G-15933 General Crude Oil Company LILCO, PSNJ, UGI 

G-15935 M. L. Mayfield, et al. LILO, PSNJ, UGI 

G-15938 P. RB. Rutherford LILCO, PSNJ, PE, 
UGI, TRANSCO 

G-15945 Monsanto Chemical Company (Operator), PSNJ, PE, UGI 

et al. 

G-15947 Union Texas Natural Gas Corporation PSNJ, PE, UGI 

G-15948 D. B. McConnell (Operator), et al. LILCO, PSNJ, PE, UGI 

G-15953  W. E. Walker and J. R. Meeker LILCO, PSNJ, PE, UGI 

G-15955 Hurley Oil & Gas Company, et al, PSNJ, PE, UGI 

G-15956 F. A. Callery, Inc., et al. PSNJ, PE, UGI 
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G-15957 F. A. Callery, Inc. (Operator), et al. PSNJ, PE, UGI 
G-15958 Sohio Petroleum Company PSNJ, PE, UGI 
G-15960 Pioneer Oil & Gas Company, Ine., et al. PSNJ, PE, UGI 


G-15962 ae aeny Drilling Company (Operator), vUGI 
et 

G-15963  M. L. Mayfield UGI 

G-15966 J.C. Trahan, Drilling Contractor, Ine. PSNJ, PE, UGI 

G-15967 J. C. Trahan, Drilling Contractor, Inc. PSNJ, PE, UGI 
(Operator), et al. 

G-15970 The British-American Oil Producing LILCO, PSNJ, PE, UGI 
Company 

G-15972 Columbia Carbon Company UGI 

G-15973 James M. Cunningham (Operator), et al. LILCO, PSNJ, PE, UGI 

G-15974 Vernon Elledge & W. E. Hall, Jr. LILCO, PSNJ, PE, UGI 

G-15976 Delta Drilling Company PSNJ, PE, UGI 

G-16023 Union Texas Natural Gas Corporation LILCO, PSNJ, PE, UGI 

G-16024 Oil Participations Incorporated UGI 

G-16025 Jones-O’Brien, Inc., et al. PSNJ, PE, UGI 

G-16033 The Atlantic Refining Company LILCO, PSNJ, PE, UGI 

G-16034 The Atlantic Refining Company PSNJ, PE, UGI 
(Operator), et al. 
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Docket 
Number 


G-16039 
G-16042 


G-16043 


G-16061 
G-16062 
G-16063 
G-16064 
G-16067 


G-16068 


G-16069 
G-16070 
G-16071 
G-16072 
G-16074 


G-16076 
G-16077 


G-16115 
G-16129 
G-16241 


G-16242 
G-16243 
G-16246 
G-16342 
G-16343 
G-16489 
G-16590 


G-16609 
G-16892 
G-16893 


500 


Respondent 


The F. O. Corporation 

Petroleum Leaseholds Inc. (Operator), 
et al. 

Vincent & Welch Inc. (Operator), et al. 

Vincent & Welch Inc., et al. 


Rycade Oil Corporation 

Carter-Jones Drilling Company 

A. J. Hodges Industries Inc. 

Hudson Gas & Oil Corporation, ct al. 
Eulalie M. Nobles, et al. 

Cuban American Oil Company 
Joseph M. Jones (Operator), et al. 
Sohio Petroleum Company 


W. H. Cocke 

Crescent Oil & Gas Corporation 

H. S. Cole, Jr., et al. 

J. Ray McDermott & Company, Inc. 

Pan American Petroleum Corporation 
(Operator), et al. 

FP. A. Callery, Inc., et al. 
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F. A. Callery, Inc. (Agent), et al. 

F. A. Callery, Ine., et al. 

Mar-Tex Oil & Gas Company, et al. 

Howell & Howell (Operator), et al. 

Union Oil Company of California 
(Operator) 

The Atlantic Refining Company 

Cheyenne Oil Corporation of Delaware 
(Operator), et al. 

Warren Petroleum Corporation 

Marshall R. Young (Operator), et al. 

Mound Company, et al. 


Nicklos Oil & Gas Company, et al. 
Midwest Oil Corporation 

Walter Duncan (Operator), et al. 
Sunnyland Contracting Company, Inc. 
George C. McGhee (Operator), et al. 
Sunray Mid-Continent Oil Company 
Gas Gathering Corporation 


Midwest Oil Corporation 
Simon Herold, et al. 


Humble Oil and Refining Company 
(Operator), et al. 
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Petitioners 
LILCO, PSNJ, PE, UGI 
UGI 


LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, 
UGI, TRANSCO 


PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
LILCO, PSNJ, PE, UGI 
PSNSJ, PE, UGI 


LILCO, PSNJ, PE, UGI 


LILCO, PSNJ, PE, UGI 
UGI 

LILCO, PSNJ, PE, UGI 

LILCO, PSNJ, PE, UGI 

PSNJ, PE, UGI 


LIL£O, PSNJ, UGI 
LILCO, PSNJ, PE, UGI 


PSNJ, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI, 
TRANSCO 


LILCO, PSNJ, PE, UGI 

PSNJ, PE, UGI 

PSNJ, PE, UGI 

LILCO, PSNJ, UGI 

LILCO, PSNJ, PE, UGI 

PSNJ, PE, UGI 

LILO, PSNJ, PE, 
UGI, TRANSCO 

PSNJ, PB, UGI 

PSNJ, PE, UGI 

LILCO, PSNJ, PE, UGI 
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APPENDIX ‘‘C’’* 


Tzxaco Inc., et al., Docket Nos. G-15546, e¢ al. 
Respondent Docket Nos. 


EEE 
Humble Oil & Refining Company G-15718 
The California Company 
Galf Oil Corporation 


Tidewater Oil Company 

Phillips Petroleam Company 

Phillips Petroleum Company (Operator), ot al. 

Continental Oil Company G-15730 


* Southern Natural Gas Company has petitioned for leave to intervene in the 
proceedings listed herein. 
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APPENDIX ‘‘D’”* 
Tzxaco Inc., et al., Docket Nos. G-15546, et al. 
Respondent 


rant hl SO 
The Superior Oil Company 
H. L. Hawkins, et al 
‘Amerada Petroleum Corporation (Operator), et al. 
Murphy Corporation 
H. L, Hunt 
Hassie Hunt Trust 
Tidewater Oil Company 
Secure Trusts 
Bel Oil Corporation (Operator), et al. 
Shell Oil Company 
HL L. Hawkins and H. L. Hawkins, Jr. 
Placid Oil Company 
Sun Oil Company 
Maracaibo Oil Exploration Corporation (Operator), ct al. 
The Superior Oil Company 
Amerada Petroleum Corporation 
‘Amerada Petroleum Corporation (Operator), et al. 
Sinclair Oil and Gas Company 


* The Memphis Light, Gas and Water Division of the City of Memphis, 


Tennessee, and Texas Gas Transmission Corporation have petitioned for leave 
to intervene in the proceedings listed herein. 
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Respondent 


Southwest Gas Producing Company, Dd et al. 
Southwest Gas Producing Company, In 

G. H. Vaughn Prodnction Company (Operator), et al. 
The Atlantic Refining Company 

Humble Oil and Refining Company 


Gulf Oil tl Conporation 

Union Texas Natural Gas Corporation 
Sohio Petroleum Company 

The California Company 
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J. B. Butler 
. B. McConnell (Operator), et al. 
W. E. Walker and J. B. Meeker 
The British-American Oil Producing Company 
James M. Cunningham (Operator) et al. 
&W.E. Jr. 
eri Gas Corporation 


Howell & Howell (Operator), et al. 

Cheyenne Oil Corporation of Delaware (Operator), ¢¢ al. 
Nicklos Oil & Gas Company, et al. 

George C. McGhee (Operator), et al. 

Humble Oil and Refining Company (Operator), et al. 
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APPENDIX ‘‘E’’* 


Texaco Inc., et al., Docket Nos. G-15546, et al. 
Docket No. Seller 


DOCK CE 

G-15546,7,8 Texaco, Inc. 

G-15565 Robert Mosbacher 

G-15577 Kilroy Properties, Inc., et al. 

G-15586 Tidewater Oil Company 

G-15598 9 Forest Oil Corporation 
Crown Central Petroleum Corporation 
Austral Oil Company, Inc. 
Shell Oil Company 
Tidewater Oil Company 
H. L. Hawkins, et al. 
Pan American Petroleam Corporation 
Cities Service Reserves, Inc. 
Pan American Petroleum Corporation 
Cities Service Production Company 
Humble Oil and Refining Company 
The Atlantic Refining Company 
Tidewater Oil Company 
Phillips Petroleum Company 
Sunray-Mideontinent Oil Company 
Socony Mobile Oil Company, Inc. 
Robert Mosbacher 
Rebstock & Reoves Drilling Company 


Mayfield 
Columbian Carbon Company 
Oil Participations, Inc. 
Petroleum Leaseholds, Inc. 
1G-16070 F. A. Callery, Inc. 


* United Fuel Gas Company is an intervener in the proceedings listed herein, 
except as noted in footnote one below. 


1 Although United Fuel alleges that it is an intervener in these proceedings, 
the Commission’s files do not show that United Fuel has filed a petition to 
intervene in such proceedings, nor is there any record of a Commission order 
granting United Fuel leave to intervene in such p! i 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket Nos. G-15546, et al.* 


In the Matter of 
Texaco, Inc. et al. 


Joint Statement of Position on Behalf of Long Island Lighting 
Company, Public Service Electric and Gas Company, Phila- 
‘delphia Electric Company, The United Gas Improvement 
Company 


To The Federal Power Commission: 


Long Island Lighting Company, Public Service Electric 
and Gas Company, Philadelphia Electric Company, and 
The United Gas Improvement Company (Distributors), 
submit this joint statement of position pursuant to ordering 
paragraph (D) of the Commission’s order of August 30, 
1961 herein. 

Summary or Posrrion 


The producers have uniformly conceded that the subject 
gas sale contracts, properly interpreted, do not call for 
reimbursement of invalid Louisiana taxes. The producers’ 
concession is confirmed both by the express language of the 
contracts and applicable law. This being the case, the pro- 
ducers’ ‘‘legally effective rates’’ at all times during the 
period June 7, 1954 to December 1, 1958, under the Supreme 
Court’s Mobile decision, have been identical to the prices 
provided by 


564 


the various gas sale contracts which, as stated, do not 
include gathering tax reimbursement. Hence, the subject 


* The caption refers to the individual proceedings set out in Appendix ‘‘B’’ 
to the Commission’s Order of August 30, 1961 in these proceedings, 
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rate schedules, which consist of the contracts, have never 
required or authorized reimbursement of the invalid gather- 
ing taxes. 


However, the billing statements filed by the producers in 
the subject rate schedules during the June 7, 1954 to Decem- 
ber 1, 1958 period have been incorrectly computed on the 
assumption that the Louisiana gas gathering taxes were 
valid and reimbursable. There can be no question that the 
Commission is empowered to order the producer-respond- 
ents to file revised billing statements correctly reflecting 
the rates legally in effect between June 7, 1954 and Decem- 
ber 1, 1958, and this situation is in no way affected by the 
fact that certain producers deliberately chose not to protest 
payment of the gas gathering taxes. 


The Commission is also empowered to order the pro- 
ducers to conform their collections to such revised billing 
statements, since otherwise the consumers, who have actu- 
ally paid the invalid taxes in most cases, will have no 
adequate remedy to recover the unlawful payments. It 
should exercise that power in the instant proceedings by 
ordering that excessive collections made for the period 
August 1 to December 1, 1958 be repaid without delay.° 
Amounts received by interstate pipelines as a result of 
such adjustments should either be passed through to their 
customers, or, where that is impossible, be segregated into 
special accounts for future disposition. 


InTRODUCTION 


Each of the dockets involved in these proceedings was 
initiated by the Commission under Section 4 of the Natural 
Gas Act, 15 U.S.C. § 717 (1958), to consider ‘‘the lawful- 


* Although the legal principles on which they rely aro equally applicable to 
prior periods, Distributors are not disposed to urge remedial action with respect 
to the pre-August 1, 1958 periods since they made no such request in their 
application for rehearing earlier filed herein. 
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ness of the proposed increased rate and charge’’ tendered 
for filing by each of the respondent independent producers. 
The tenor of each of the Commission’s suspension orders 
initiating such proceedings indicated that the Commission’s 
action in suspending such rates and in instituting such pro- 
ceedings was motivated, at least in part, by an uncertainty 
‘ as to the validity of a Louisiana gas gathering tax. To set 
: the Commission’s action in context a brief review of 
Louisiana gas taxation is necessary. 


: The relevant history of the several gas gathering taxes 
: imposed by Louisiana is divided into three periods: Prior 
to June 22, 1954; 
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: between June 22, 1954 and August 1, 1958; and between 
August 1 and December 1, 1958. No gas gathering tax was 
imposed after December 1, 1958. However, during all three 
periods and thereafter a gas severance tax was imposed. 


Period prior to June 22, 1954. The original Louisiana 
gas gathering tax, which from at least 1950 was levied at 
an 1.0 cent per Mcf rate,? was apparently so drawn that the 
. tax attached upon the passage of the gas at a specified 
point downstream from the well. Accordingly, it was ap- 
; parently not unusual for the burden of the tax to fall 
directly upon interstate pipelines. A similar tax had been 
: levied by the State of Texas and the Supreme Court, in 
| Michigan-Wisconsin Pipe Line Co. +. Calvert, 347 U.S. 157 
: (1954), held the Texas tax to be invalid as violative of the 
commerce clause. On May 21, 1954 a proceeding was insti- 


i 1 For a discussion of the early history of Louisiana severance taxation sce 
| Moses, The Growth of Severance Taxation in Louisiana and Its Relation to the 
Ow and Gas Industry, 17 Tulane L. Rev. 602 (1943). 


247 La, Rev. Stat. 1950 §{ 671-77. The relevant Louisiana statutory provi- 
sions are set out at length in Appendix B, infra, pp. 62-70. A gas gathering 
tax was first enacted in 1940 as a temporary tax. Act No. 153, L. 1940. 
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tuted in the 19th Judicial District Court, East Baton Rouge 
Parish, Louisiana,> challenging the validity of the Louisi- 
ana gas gathering tax on the same commerce clause ground. 
The pre-June 22, 1954 gathering tax was ultimately held 
to be unconstitutional. Louisiana-Nevada Transit Co. v. 
Fontenot, 233 La. 600, 97 So. 2d 409 (1957). 


June 22, 1954-August 1, 1958 period. In apparent recog- 
nition of the possible invalidity of the gas gathering tax 
on commerce clause grounds, the Louisiana Legislature 
amended the gathering tax, effective June 22, 1954, and 
caused the tax to attach upon the emergence of the gas 
from the well.‘ However, Article 10, Section 21 of the 
Louisiana Constitution, which authorizes the imposition of 
severance taxes on oil and gas, provides: 


‘No further or additional tax or license shall be levied 
or imposed upon oil, gas or sulphur leases or right, nor 
shall any additional value be added to the assessment 
of land, by reason of the presence of oil, gas or sulphur 
therein or their production therefrom . . 7? 
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The legislature had already exercised this power by levying 
a 3 mill per Mef gas severance tax.> Accordingly, the Post- 
June 22, 1954 Section 671 Tax was caught in a logical trap. 
If the tax attached far enough upstream to avoid invalidity 
under federal commerce clause grounds (the U.S. Supreme 


3 The proceeding was styled Louisiana-Nevada Transit Co. v. Fontenot and 
was docketed at No. 49645. 


4 Act No. 45, L. 1954. The text is set out in Appendix B, infra, at pp- 66. 
The tax imposed by 47 La. Rev. Stat 1950 § 671 will be referred to as the 
<PreJune 22, 1954 Section 671 Tax’’. The tax imposed by 47 La, Rev. Stat. 
1950 § 671, as amended by Act No. 45, L. 1954, will be referred to as the 
<<Post-June 22, 1954 Section 671 Tax’’. 


547 La. Rev. Stat. 1950 §§ 631, 633(8). Text set out in Appendix B, 
infra, at pp. 62-63. 
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Court had previously held severance taxes to be permis- 
sible under the commerce clause), it became a second gas 
severance tax prohibited by the above-quoted provision of 
the Louisiana Constitution. In recognition of this fact a 
proceeding was instituted on December 6, 1954 in the 19th 
Judicial District Court, East Baton Rouge Parish, Louisi- 
ana,° to challenge, on both state and federal grounds, the 
validity of the Post-June 22, 1954 Section 671 Tax.? On 
June 8, 1959 the 19th Judicial District Court held the Post- 
June 22, 1954 Section 671 Tax unconstitutional as being 
violative of the above-quoted section of the Louisiana Con- 
stitution. On November 9, 1959 this holding was affirmed 
by Louisiana’s highest court. Bel Oil Corp. v. Fontenot, 
238 La. 1002, 117 So. 2d 571 (1959). 


August 1 to December 1, 1958 period. In early 1958 the 
Louisiana Legislature raised the gas gathering tax from 
1.0 to 2.0 cents per Mef effective August 1, 1958. Techni- 
cally, however, the 1.0 cent per Mef Post-June 22, 1954 
Section 671 Tax, discussed above, was not increased. What 
was done was to add to Part III of Title 47 of the Louisiana 
Revised Statutes of 1950 (i.e., the gas gathering tax law) 
a new section, Section 678, which imposed a second and 
additional 1.0 cent per Mcf gathering tax. This second 
gas gathering tax will be referred to as the ‘‘Section 678 
Tax.’ 


Post-December 1 1958 period. During late 1958 the Loui- 
siana Legislature became concerned over the possible in- 
validity of the gas gathering taxes. Accordingly, meeting 
in special session, it suspended the operation of both Sec- 


6 The proceeding was styled Bel Ou Corp. v. Fontenot, and was docketed at 
No. 51809. 


7 This was not the only such proceeding. See, e.g., Southern Natural Gas Co. 
v. Roland, 240 La. 471, 123 So. 2d 891 (1960). 


8 Act No. 8, 1958. The text is set out in Appendix B, infra, at pp. 67-68. 
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tions 671 and 678, effective December 1, 1958, for the dura- 
tion of the litigation.» Simultaneously the gas severance 
tax, referred to earlier, was increased, with certain minor 
exceptions, from 0.3 to 2.3 cents per Mcef,?° thereby in effect 
replacing the 2.0 
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cents per Mcf revenue loss occasioned by the suspension 
of the gas gathering taxes. Since December 1, 1958 no 
attempt has been made by the State of Louisiana to impose 
a gas gathering tax. 


Commission Proceedings. Although the language varies, 
each contract contained in each rate schedule involved in 
the dockets listed in Appendix B to the Commission’s order 
of August 30, 1961 in these proceedings 11 basically provides 
for two charges which the seller is contractually entitled to 
receive in connection with the sale of volumes of gas under 
the rate schedule. The first of these is the “¢price,’’? which 
is an express, or ‘‘base,”’ figure subject in most cases to 
both periodic and indeterminate escalations according to 
varying formulae set out in the contracts. The second 
charge is the ‘‘tax reimbursement,’’ which provides for 
reimbursement by the buyer of some part or all of any gas 
gathering tax (and in certain cases other taxes), imposed 
by the State of Louisiana at the time of contracting upon 
the producer-seller in respect of the transportation or sale 
of the subject volumes of gas, plus some part or all of 
any ‘‘new or additional taxes”’ thereafter levied. 


Wherever the producer-respondents claimed, under sub- 
ject contracts covering deliveries commencing before June 


9 Act No. 3, Ex. Sess. 1958, The text is set out in Appendix B, infra, pp. 
69-70. 


10 Act No. 2, Sess. 1958. 
11 These rate schedules will be referred to as the ‘<subject rate schedules’’ 
and the contracts contained in them as the ‘‘subject contracts.’’ 
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7, 1954, to be entitled to reimbursement of the Pre-June 22, 
1954 Section 671 Tax, such reimbursement was included in 
the ‘‘statement showing actual billing”’ filed in compliance 
with Section 154.92(a) of the Commission’s regulations, as 
promulgated by Order No. 174B, 13 FPC 1576, 1579-80 
(1954).’? 7? Similarly, whenever the producer-respondents 
claimed, under subject contracts covering deliveries com- 
mencing after June 7, 1954, to be entitled at the time of 
initial delivery to reimbursement of a Louisiana gas gather- 
ing tax then thought to be applicable, such reimbursement 
was included in the ‘‘statement showing estimated sales 
and billings for the first month of service’? filed in compli- 
ance with Section 154.92(b) of the Commission’s regula- 
tions. 13 FPC 1576, 1580 (1954).?* Finally, whenever the 
producer-respondents claimed to be entitled to receive, for 
any reason, payments under the subject contracts which 
exceeded those set out in the compliance or initial billing 
statements, as the case might be, they filed a so-called 


‘Notice of Change’’ and attached thereto the ‘‘compara- 
tive statement of 
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[actual] sales made and revenues therefrom” required by 
Section 154.94(e) (ii) of the Regulations, 13 FPC 1576, 
1581 (1954), and included in such statements any amount 
of tax reimbursement they claimed to be entitled on account 
of the existence of any Louisiana gas gathering tax then 
thought to be applicable. Some, but not all, of the ‘‘Notices 
of Change’’ became involved in proceedings which are pres- 
ently pending under Section 4(e) of the Natural Gas Act. 


12 Such statements will be referred as to ‘‘compliance billing statements.’? 
13 Such statements will be referred to as ‘‘initial billing statements,’?” 
14 Such statements will be referred to as ‘‘comparative billing statements.’’ 
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Appendix A to the Commission’s order of August 30, 1961, 
does not include all of such pending proceedings.” 


In particular, when the additional 1.0 cent per Mef Sec- 
tion 678 Tax was enacted on August 1, 1958, each of the 
producer-respondents, asserting that such tax was a ‘‘new 
or additional tax’’ within the meaning of their respective 
rate schedules, claimed to be contractually entitled to a new 
and higher tax reimbursement charge derived by adding 
to the Pre-August 1, 1958 reimbursement charge*™* an 
amount equal to some part or all of the 1.0 cent per Mef 
Section 678 Tax,’* and filed with the Commission ‘‘ Notices 
of Change’’ and accompanying comparative billing state- 
ments, usually designated to become effective August 1, 
1958, providing for increases in rate equal to the Section 
678 Tax reimbursement to which they respectively claimed 
to be entitled. (See Order No. 206, 20 FPC 28 (1958)). 


The Commission, stating that it was informed that litiga- 
tion had been instituted to challenge the validity of the 
Section 678 Tax, issued a series of identical orders by which 
it suspended such increased rates for one day, see ¢.g., 
Shell Oil Company (Operator), 20 FPC 105 (1958), insti- 
tuted (among others) ** the Section 4(e) proceedings listed 
in Appendix A to the Commission’s order of September 30, 
1961, and permitted such increased rates to become effective 
under bond to refund ‘‘the difference between the presently 


14a The remaining dockets are collected for convenience in Appendix A to this 
statement, infra, pp. 31-61. 


15 Which will be referred to as the ‘‘ Section 671 Tax reimbursement.’’ 


16 The amount so added to the Pre-August 1, 1958 reimbursement charge by 
reason of the attempted imposition of the Section 678 Tax will be referred to 
at the ‘Section 678 Tax reimbursement, ’” 


17 The instant proceedings deal only with independent producer filings. The 
pipeline filings based upon claimed tax reimbursement are under Commission 
consideration in Arkansas-Louisiana Gas Company, et al., Docket Nos. G-16,125 
et al. 
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effective rate and charge and the proposed increased rate 
and charge hereby allowed to become effective”’ in the event 
th Section 678 Tax should be held invalid for 
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any reason."* Jd. at 106. The obligation to refund the 
difference was not made contingent upon any refunding of 
invalid tax collections by Louisiana. The suspension orders 
did, not however, further provide that af Louisiana made 
any refunds to the sellers and if interest was included 
thereon, then the producer-respondents were also to refund 
a proportionate part of that interest ‘‘to the persons en- 
titled thereto at such times and in such amounts, and in 
such manner as may be required by final order of the 
Commission.’’ Ibid. 


Distributors are not aware of any proceeding which was 
specifically instituted to challenge the validity of the Sec- 
tion 678 Tax. However, on November 9, 1959 the Post- 


June 22, 1954 Section 671 Tax, together with iis adminis- 
trative appurtenances, 47 La. Rev. Stat. 1950 §§ 672-77, 
was finally declared unconstitutional on the ground, as in- 
dicated earlier, that as defined it constituted an additional 
severance tax prohibited by Article 10, Section 21 of the 
Louisiana Constitution. Bel Oi Corp. v. Fontenot, 238 La. 
1002, 117 So. 2d 571 (1959). Since by the express terms 
of 47 La. Rev. Stat. 1950 § 681, as added, Act No. 8, L. 1958, 
the Section 678 Tax is defined by the very same language, 


18 Thus Appendix A to the Commission’s order of August 30, 1961 does not 
necessarily set out all rate schedules involving Louisiana gas gathering tax 
reimbursement, since neither a rate schedule calling for reimbursement of 
<Cnew or additional taxes’? for which no filing to pick up the claimed Section 
678 Tax reimbursement had been made, nor a rate schedule calling only for 
reimbursement of existing Louisiana gas gathering taxes, would have been 
included therein. However, as noted infra, both classes of rate schedules 
present substantial issues relating to Section 671 Tax reimbursement. 


19 Text set out in Appendix B, infra, pp. 63-64. 
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47 La. Rev. 1950 §673 (2), as amended, Act No. 45, L. 
1954,2° used in the case of the Section 671 Tax, it is clear 
that the Section 678 is also unconstitutional. 


By order of February 21, 1961 herein, the Commission 
ordered the refunding of all Section 678 Tax reimburse- 
ment. On March 23, 1961 Distributors simultaneously peti- 
tioned for leave to intervene in the proceedings and applied 
for rehearing on the ground that the Commission erred 
by failing to order the refunding of the Section 671 Tax 
reimbursement. While every producer-respondent acqui- 
esced in the 
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Commission’s construction of its contracts, approximately 
a dozen applied for rehearing on two other grounds, Le., 
that the Commission was powerless to order refunds of any 
monies other than amounts equal to those actually re- 


covered from the State of Louisiana,” and that even if it 


20 Text of the various provisions is set out in Appendix B, infra, pp. 64, 
66, 68. 


21 Distributors’ Application for Rehearing was limited to the issues arising 
between August 1 and December 1, 1958. However, as one producer noted: 
“<Qince the date August 1, 1958 obviously has no significance with respect to 
the first one-cent tax, it is clear that, if the Eastern Seaboard Companies ... 
[are correct in their contentions], the Commission should order the refund 
of the first one-cent tax by Phillips and other producers clear back to 1954: 
_. 2? Answer of Phillips Petroleum Company to Petitions of Long Island 
Lighting Company, (etc.) for Permission to Intervene, filed herein April 12, 
1961, pp. 13-14. Accordingly this statement of position deals with issues 
arising as early as June 7, 1954. 


22 This argument was based on three assumptions: (1) That refunds could 
not be ordered except in a Section 4 proceeding, (2) that even then, such 
refunds could not exceed the extent of the ‘‘bonding’’ obligation imposed at 
the time of suspension, and (3) that the suspension orders herein did not 
impose a ‘‘bonding’’ obligation for sums in excess of those actually recovered 
from the State of Louisiana. None of these assumptions is correct. See 
infra, pp. 21-22, 26-27. 
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had such power, it should decline to exercise it. By order 
of April 14, 1961, rehearing was granted. Subsequently, 
on May 29, 1961, the Commission acted, denying Distribu- 
tors intervention and modifying its February 21, 1961 order 
to require the refunding of only that portion of the Section 
678 Tax reimbursement which the producer-respondents 
might succeed in recovering back from the State of Loui- 
siana. Further petitions for rehearing were filed followed 
by a petition taken by Transcontinental Gas Pipe Line 
Corporation (Transco) to the United States Court of 
Appeals for the District of Columbia Cireuit. Thereupon, 
before the record in these proceedings was certified to that 
court, the Commission, by its order of August 30, 1961, 
reopened these proceedings for plenary reconsideration, 
admitted Distributors and others as parties, and provided 
for the submission of statements of position and for the 
conduct of further proceedings. 


I 


Tur Contracts ConTAINED IN THE Sussect Rate ScHEDULES 
Do Nor Prove For THE REIMBURSEMENT OF INVALID 
Taxes. 


A. The Commission is Empowered to Construe Contracts 
on File with it in Order to Determine the Legally Effec- 
tive Rate. 


Under the Commission’s regulations each of the rate 
schedules in isuse is defined as ‘‘the basic contract and all 
supplements or agreements amendatory thereof, effective 


23 This argument was based on two assumptions: (1) That the Commission 
possesses an administrative prerogative or discretion to dispese with the re- 
quirements of United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 
332 (1956), and (2) that the failure of the producer-respondents to pay the 
Section 678 Tax under protest (assertedly on the strength of a letter from the 
Chairman of the Commission to an officer of the State of Louisiana) warranted 
the exercise of that prerogative. Neither assumption is correct. See infra, 
pp. 19-20, 22-24, 
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and applicable on and after June 7, 1954, showing the serv- 
ice to be provided and the rates and charges, terms, condi- 
tions, classifications, practices, rules and regulations af- 


571 


fecting or relating to such rates or charges. . . 2? 18 C.F.R. 
§ 154.93.% Thus a determination of whether the subject 
rate schedules call for reimbursement of invalid taxes re- 
quires that this Commission construe the contract terms. 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
U.S. 332 (1956); Phillips Petroleum Co. v. FPC, 258 F.2d 
906 (10th Cir. 1958); Shell Oil Company, 18 FPC 617 
(1957), aff'd, sub nom. Shell Ou Co. v. FPC, 292 F.2d 149 
(8rd Cir. 1961). We shall show infra that the language of 
the subject producer sales contracts is quite clear and free 
from ambiguity as to hte obligation for tax reimbursement, 
so that the Commission can determine the proper construc- 
tion of the contracts as a matter of law. See Texas Gas 
Transmission Corp. v. Shell Ow Co., 363 US. 263, 269.75 
Since we shall demonstrate that it is clear, under the con- 
tract language and applicable law, that the producer- 
respondents are not entitled by their contracts to obtain 
reimbursement of taxes unlawfully or invalidly imposed, 
the Commission, as we shall show infra, should determine 
that the legally effective rate under the subject contracts 
is the contract price. 


24 Adopted by Order No. 174-A, 13 FPC 1255 (1954), as amended by Order 
No. 174-B, 13 FPC 1576 (1954). 


25 The Commission could, if it considered it necessary, take into account 
‘‘matters within its special competence’’ in construing the controlling pro- 
visions of the contract. Tezas Gas Transmission Corp. v. Shell Oil Co., 363 
U.S. 263, 268, 270 (1960). It would appear unnecessary to go beyond the 
language of the contracts, however, for the reasons which we set forth infra. 
Similarly, Distributors have found it unnecessary to file the evidentiary ap- 
pendix contemplated by ordering paragraph (E) of the Commission’s order 
of August 30, 1961 herein. 
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Finally, inasmuch as the contracts here in question con- 
stitute rate schedules on file with the Federal Power Com- 
mission, the meaning and proper construction of their pro- 
visions is governed by Federal or general law.”* Any at- 
tempt to apply the laws of the various states to issues of 
contract construction could only lead to varying interpreta- 
tions of the same contract language, and hence arbitrary 
rate differentials with no justification under the standards 
of the Natural Gas Act. Compare Great Northern R. Co. 
v. Mercahnts Ele- 

572 


vator Co., 259 U.S. 285, 291 with Northwestern Public Serv- 
ice Co. v. Montana-Dakota Utilities Co., 181 F.2d 19 (8th 
Cir. 1953), aff’d sub nom. Montana-Dakota Utilities Co. v. 
Northwestern Public Service Co., 341 U.S. 246. The con- 
trolling applicability of general law is confirmed by the fact 
that the Supreme Court as well as virtually every other 
Federal court which has construed a producer sale con- 


tract on file with the Commission, has referred only to Fed- 
eral or general law, and made no reference to State law 
whatsoever. See Texas Gas Transmission Corp. v. Shell 
Oi Co., 363 U.S. 263 (1960) ; Cities Service Gas Producing 
Co., 233 F.2d 726 (10th Cir.), cert. denied, 352 U.S. 911 
(1956) ; and cases cited, infra, pp. 19-20.” 


26‘‘The primary responsibility for the interpretation of the legal effect of 
tariff or rate schedules filed by regulated companies vests in the regulatory 
agency with whom they are filed. Preliminary resort to the Commission is 
required because the inquiry is essentially one of fact and of discrotion in 
technical matters, and uniformity in the interpretation of so common a clause 
as is involved here can be obtained only if its determination is left to the 
Commission. Great Northern R. Co. v. Merchants Elevator Co., 259 U.S. 285, 
291, Soe also Northwestern Publio Service Co. v. Montana-Dakota Utilities 
Co., 181 F. 24 19 (8th Cir. 1950).’’ Shell Oil Company, 18 FPC 617, 622 
(1957) aff’d, sub nom. Shell Oil Co. v. FPC, 292 FP. 2d 149 (3rd Cir. 1961) 
(Connole, Commissioner, concurring). 


27 The Third Circuit in Shell Oil Co. v. FPC, 292 F. 2d 149 (1961), adverts 
to the possible application of State law, but applies general law in construing 
a filed rate schedule. Id. at 153. 
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B. The Producer Sale Contracts do not Call for the Re- 
imbursement of Invalid Taxes. 


(1) The Commission Has Already Decided That the Pro- 
ducer Sale Contracts Required Reimbursement Only 
of Lawful Taxes. 


The Commission’s suspension orders in these proceed- 
ings were based upon a determination that the contracts 
in issue do not call for reimbursement of invalid taxes. If 
the contracts, and hence the rate schedules, had called for 
reimbursement of invalid as well as valid taxes the validity 
of the gathering tax, would, of course, have been irrelevant 
to the correct rate level and no suspension would have been 
required. Further, the Commission itself has twice, Le., 
in its orders of February 21 and May 29, 1961, decided that 
none of the contracts comprising the rate schedules in issue 
call for the reimbursement of invalid taxes. This conclu- 
sion is necessarily implied by its action in each instance of 
requiring that certain portions of the claimed tax reim- 
bursement be refunded to the purchasers.” 


(2) The Producers Have Acquiesced in the Commission’s 
Construction of the Subject Contracts. 


As will be noted below, in Distributors’ view, the lan- 
guage of the subject contracts clearly precludes reimburse- 
ment of invalid taxes. Hence, resort to extrinsic aids in 
construction is unnecessary. Nevertheless, it is most signifi- 
cant to note the construction which the parties 


28 The Commission in each instance failed to order the refunding of all 
reimbursements, but a reading of its orders makes manifest that such action 
was not justified on any supposed construction of the contracts requiring that 
result, but was based upon other considerations. Distributors point out, infra, 
pp. 19-27, that such other considerations are not dispositive of the issues 
presented herein. 
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themselves have placed upon the contracts. As noted above, 
both the Commission’s suspension orders initiating these 
proceedings, and the Commission’s orders of February 21 
and May 29, necessarily proceeded upon a construction of 
the subject contracts precluding reimbursement of invalid 
taxes. A number of pipeline purchasers, including Transco, 
specifically advanced this construction.” Yet only a hand- 
full of producer-respondents sought rehearing of the Com- 
mission’s order of February 21, 1961, ordering refunds and 
of these not one took issue with the Commission’s basic 
construction that the contracts do not call for reimburse- 
ment of invalid taxes. Thus two producers stated: 


‘As to those who paid under protest and filed suits 
to challenge the validity of the tax and to obtain re- 
funds, it is clearly proper to require refunds out of 
amounts refunded by the State to such persons.’’ 
[Emphasis supplied.] * 


and another producer emphasized that it had ‘‘no com- 
plaint with the February 21, 1961 order’’ except insofar 
as it ordered refunds of sums not recoverable from Loui- 
siana.** 


In brief, at the climactic procedural point involving the 
construction of their contracts, not a single one of the scores 
of Louisiana producers regarded an asserted contractual 


29 For example, Transco advised its sellers that ‘‘the [Section 678 Tax]... 
has not been validly imposed .... [and] you... [should] make any and all 
payments pursuant to the Act under protest... .’’ Letter by Transco quoted 
in Transco’s Answer filed herein on April 7, 1961 to Distributors’ Application 
for Rehearing of March 23, 1961. 


30 Petition for Rehearing Union Texas Natural Gas Corp., Docket Nos. G- 
15833, et al. filed March 20, 1961, p. 4. Petition for Rehearing The California 
Company, Docket Nos. G-15837, et al. filed March 20 ,1961, p. 4. 


31 Petition for Rehearing Sun Oil Company, Docket Nos, G-15633 et al., 
filed March 23, 1961, p. 5. 
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right to retain reimbursement for invalid gas gathering 
taxes (apart from allegedly extenuating considerations 
based upon their failure to pay under protest) to be suff- 
ciently colorable to even warrant arguing such a construc- 
tion to the Commission in applications for rehearing. The 
producer-respondents are bound by their own interpreta- 
tion of their contracts. 


(3) The Commission’s and the Parties’ Construction of 
the Subject Contracts Is Supported, and Indeed Com- 
pelled, by Controlling Authority. 


It has been generally held that a buyer may recover an 
unconstitutional tax from the seller so long as the charge 
for the tax is not, as the courts put it, ‘‘absorbed’’ or 
‘buried’? in the price. This rule has 
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been articulated most clearly by Mr. Justice (then Chief 
Judge) Cardozo: 


“We think the plaintiff must prevail. This is not a 
case where the item of the tax is absorbed in a total 
or composite price to be paid at all events. In such a 
case the buyer is without remedy. . . . This is a case 
where the promise of the buyer is to pay a stated price, 
and to put the seller in funds for the payment of a 
tax besides. In such case the failure of the tax reduces 
to an equivalent extent the obligation of the promise.”’ 
Wayne County Produce Co. v. Duffy-Mott Co., 244 
N.Y. 351, 155 N.E. 669 (1927). 


The Wayne County rule has been generally adopted 
throughout the United States. See cases cited in Annota- 
tion: 115 A.L.R. 667 (1938), supplemented, 132 A.L.R. 706 
(1941). See also, for a recent decision, Harrison Sheet 
Steel Co. v. Lyons, 15 Ill. 2d 532, 155 N.E. 2d 595 (1959). 
Compare the Restatement, which states: 
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‘‘A purchases goods from B, it being agreed that B is 
to pay a supposed sales tax thereon with money sup- 
plied by A. A pays B $1,000, in addition to the pur- 
chase price, to pay the tax. No tax is due. A is entitled 
to restitution.’’ Restatement, Restitution, Section 48, 
illustration 3 (1937). 


This general rule is directly applicable to the contracts 
contained in the subject rate schedules. They provide in 
one separate provision for the payment of a price, and in 
a separate and distinct provision for the ‘‘reimbursement”’ 
of part or all of certain taxes. On reading the language 
typically used in such contracts it is difficult to imagine 
how one could more clearly express the concept that the 
‘‘reimbursement’’ for taxes is separate and distinct. The 
Commission’s long standing policy of treating Louisiana 
prices, both old and new, as exclusive of tax is administra- 
tive recognition of the separate status of tax reimburse- 
ments. See e.g., Statement of General Policy No. 61-1, 24 
FPC 818, at 819 (1960). 


Thus it is overwhelmingly clear that the contracts on 
file as the subject rate schedules neither contemplate nor 
permit collection by the producers of reimbursement of 
invalid and unconstitutional taxes. 


575 
I. 


Tue Sussect Rate Scueputes Do Nor Permit REIMBURSE- 
MENT OF InvaLiD Taxes. 


We have shown that the subject producer sales contracts 
do not in fact entitle the producer-respondents to reim- 
bursement for payment of invalid taxes. In other words, 
the producer-respondents are entitled under their contracts 
only to collect the existing contract rates, not including 
any Louisiana gathering tax reimbursement. We shall now 
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show that this contract price is the legally effective rate, 
and hence the only rate which can be collected under the 
Natural Gas Act for the period here in question. 


A. The Prices Provided by the Producer Sale Contracts, 
Properly Interpreted, Constitute the Legally Effective 
Rates Prescribed by the Subject Rate Schedules. 


The Mobile case holds that since ‘‘the initial rate-making 
and rate-changing powers of natural gas companies remain 
undefined and unaffected by the Act,’’ the terms and condi- 
tions of sale of natural gas, when fixed by contract, can be 
changed only by mutual consent or ‘‘upon being found un- 
lawful by the Commission.”’ 350 US. at 342-343. The Com- 
mission, as we have noted supra, defines ‘‘rate schedule’’ 
to mean ‘‘the basic contracts and supplements or agree- 
ments amended thereof ...’? 18 C.F.R. § 154.93. The Courts 
of Appeals have repeatedly held that under the Commis- 
sion’s regulations and the Mobile decision, neither the Com- 
mission nor a natural gas company is free to modify the 
rate schedule (i.e., the contract) to change the legally effec- 
tive rate retroactively in order to ratify the collection of a 
rate other than the rate actually provided by a proper in- 
terpretation of the agreement of the parties. The courts 
have uniformly required the Commission to enforce the 
actual contract rate, by directing the filing of revised billing 
statements and other appropriate remedies. Kerr-McGee 
Oil Industries v. FPC, 260 F.2d 602 (10th Cir. 958); 
Phillips Petroleum Co. v. FPC, 258 F.2d 906 (10th Cir. 
1958) ; and earlier cases cited therein. 


Thus, in Phillips Petroleum, supra, Phillips, an inde- 
pendent producer, had filed a contract for sale of gas to 
Panhandle Eastern Pipeline Company as a compliance rate 
schedule following the Supreme Court’s Phillips decision 
in June of 1954. With this rate schedule, Phillips, as re- 
quired by the Commission’s regulations, filed a compliance 
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billing statement reflecting its then payments to Panhandle 
under the contract. A dispute developed between Phillips 
and Panhandle as to the proper construction of the con- 
tract, and Phillips in 


576 


1956—there then being no pending proceeding before the 
Commission involving this rate schedule—attempted to file 
a revised billing statement reflecting its own interpretation 
of the contract. Panhandle protested the filing and the 
Commission set the matter for hearing and ultimately de- 
cided that the price actually being charged by Phillips at 
the time of its original filing in 1954, not the price called 
for by the contract as properly interpreted, constituted 
the legally effective rate. The Tenth Circuit in an opinion 
by Judge Phillips disagreed, holding that the actual con- 
tract price, as retroactively determined, was effective rate, 
not the amounts reflected in the contemporaneous compli- 
ance billing statement.** See Kerr-McGee, supra, for the 
same holding. 


B. The Producer Rate Schedules Do Not Permit Reim- 
bursement of Unlawfully Assessed Tazes. 


We have shown above that the subject contracts, properly 
interpreted, do not provide for the reimbursement or reten- 
tion of invalid taxes. Hence, a Commission order modify- 
ing the subject rate schedules to permit the collection or 
retention of reimbursements on account of such invalid 
taxes, notwithstanding contrary provisions of the subject 
contracts, would have the effect of authorizing the filing of 
a rate in excess of the contract rate. However, under 
Mobile, supra, and FPC v. Sierra Pacific Power Co., 350 


32 The Court ordered the Commission to ascertain the actual contract price 


and directed that the Commission ‘‘then order the filing [by Phillips] of the 
corrected billing statement reflecting such effective rate.’? 258 F.2d at 918. 
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U.S. 348 (1956), the Commission may authorize a natural 
gas company to file a schedule increasing the rate above 
the level authorized by contract only after hearing held 
pursuant to Section 5(a) of the Act, 350 U.S. at 345, and 
then only where the contract rate “is so low as to adversely 
affect the public interest,’’ ie., ‘where it might impair the 
financial ability of the . . . [natural gas company] to con- 
tinue its service, cast upon other consumers an excessive 
burden, or be unduly discriminatory.’’ 350 U.S. at 355. 
However, until the Commission provided for the filing of 
statements of position with accompanying evidence, no 
hearing had ever been held in these proceedings under 
either Section 5(a) or any other provision of the Natural 
Gas Act. Thus, it is clear that the Commission has never 
been in a procedural position to make the finding of extra- 
ordinary need which is requisite before it may permit or 
require supra-contract rates to become legally effective. 
Phillips Petroleum Co., supra, 208 F.2d at 917. (Moreover, 


since the producer-respondents typically conduct their na- 
tural gas operations in 
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conjunction with far larger non-jurisdictional liquid petro- 
leum operations, it is to be doubted whether the Commis- 
sion could make the findings required by M obile and Sierra 
Pacific, supra.) 


Despite the fact that the Commission has not authorized 
the filing of rates in excess of those expressly provided by 
the contracts, some of the respondents may argue that the 
pipeline purchasers have acquiesced in the filing of rates 
which include the invalid tax increments. Such an argu- 
ment necessarily would be premised on the assumption that 
the terms of the contracts now on file have been changed by 
waiver or oral agreement. However, we have pointed out 
that the contract is the ‘‘rate schedule”’ under the Com- 
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mission’s regulations, and such an informal change in the 
contract terms could not become legally effective under 
Section 4(d) of the Act unless it were first reduced to 
writing (18 C.F.R. 154.95) and filed with the Commission 
30 days in advance of its proposed effective date (18 C.F.R. 
154.94(b)). Cities Service Producing Co. v. FPC, 233 F.2d 
726, 730 (10th Cir.), cert. denied, 352 U.S. 911 (1956). Of 
course, such a change could not be filed retroactively. Pacz- 
fic Gas and Electric Company, Order Accepting Rate Sched- 
ule for Filing and Directing Initiation of Investigation, 25 
FPC—(May 3, 1961). 


Additionally, any such informal modification of a filed 
rate would be entirely inconsistent with the scheme of 
regulation provided by Section 4 of the Natural Gas Act, 
since it would be impossible for either the Commission or 
the public to be sure of the standards actually governing 
the legally effective rate at any given time. In the Matter 
of The Pure Oil Co., Docket No. G-17930, 25 F.P.C.— 
(June 9, 1961). See also Sunray Mid-Continent Oil Co. v. 
FPC, No. 6589 C.A. 10 (May 6, 1961). 


It follows, therefore, that the legally effective rate under 
the various producer contracts at all times since June 7, 
1954 has not included any increment for gathering tax 
reimbursement. 


C. The Fact that the Producer-Respondents Deliberately 
Failed to Protect Their Rights to Recover Invalid Taz 
Payments Does Not Create a Right to Tax Reimburse- 
ment. 


We have shown above that the producer-respondents do 
not have a right to the reimbursement of invalid taxes in 
ordinary cirmumstances. This situation is not altered by 
the fact that for various reasons they deliberately chose 
not to pay the several gas gathering taxes under protest. 
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As pointed out, supra, p. 11, none of the producer-respond- 
ents urged on rehearing of the Commission’s February 21, 
1961 order that 
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they were entitled by their contracts to reimbursement of 
amounts irrevocably paid to State of Louisiana on account 
of the invalid gathering taxes. Their assumption in this 
respect was correct, for it would be wholly untenable to 
contend that, under the contracts, the producers’ customers 
are not entitled to recover the invalid tax reimbursements 
solely because the producer-respondents themselves cannot 
recover over against the State as a direct result of their 
failure to protest the tax payments and to protect their 
position under State law. 


A pipeline’s right to recover payments made for reim- 
bursement of an invalid tax is a right arising out of con- 
tract law, and does not rest exclusively upon restitution 
doctrines. See Smith v. Sparks Milling Co., 219 Ind. 576, 
39 N.E. 2d 125 (1942). Hence, there is no requirement that 
a fund exist out of which recovery is to be made. 


Moreover, it is also settled that there is an implied con- 
tractual obligation on the part of the seller to protect his 
purchaser’s interest in protesting the payments of invalid 
taxes, and if he fails to do so, the seller must stand the loss 
of the tax and reimburse the buyer. Natural Gas Pipe Line 
Co. v. Harrington, 246 F.2d 915 (5th Cir. 1957), cert. denied, 
356 U.S. 957 (1958); Cf. Strassberger v. Joseph S. Finch 
& Co., 343 Pa. 259, 22 A.2d 641 (1941), discussed infra. 
This doctrine is grounded on the fact that the seller, rather 
than the buyer, is in a far better position generally to chal- 
lenge the tax, and that the buyer may not have any standing 
whatsoever to do this. 
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These legal principles are directly applicable to the in- 
stant proceedings, for the following reasons: 


(1) The Producer-Respondents Could Have Protected 
Their Customers’ Interests Without Difficulty and 
Were Under a Duty To Do So. 


The producer-respondents were certainly aware of the 
substantial questions surrounding the validity of the gas 
gathering taxes. In February 1954 Michigan-Wisconsin 
Pipe Line Co. v. Calvert, 347 U.S. 157, had been decided, 
striking down the counterpart of the Pre-June 22, 1954 
Section 671 Tax. In May 1954 the ultimately successful 
suit, Loutsiana-Nevada Transit Co. v. Fontenot, 233 La. 
600, 97 So. 2d 409 (1957), was instituted challenging the 
early Section 671 tax. On June 22, 1954, Act No. 45, passed 
as an emergency measure, became law, changing the defini- 
tion of the gathering tax in the hope that it had been suffi- 
ciently transmuted into a severance tax to avoid the thrust 
of Calvert, supra. 


The provisions of Article 10, Section 21 of the Louisiana 
Constitution and the Calvert case appeared to have the tax 
in a vise, as indeed 
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they did. If the tax attached far enough upstream to avoid 
Calvert it was an unconstitutional second gas severance tax 
(a 3 mill gas severance already existed) ; if it attached far 
enough downstream to constitute a gathering tax, it was 
unconstitutional under Calvert. The tax was thus void on 
its face. Bel Oil Corporation recognized this fact when it 
filed its suit in late 1954 challenging the Post-June 22, 1954 
Section 671 tax. Such a suit was undoubtedly well publi- 
cized among the Louisiana oil and gas industry. Moreover, 
contrary to the impression apparently given the Commis- 
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sion in 1958 ** and in the applications for rehearing of its 
February 21, 1961 order, under Louisiana law all of the 
remaining producer-respondents could have preserved 
their rights to recover gas gathering taxes paid but sub- 
sequently declared invalid merely by following the proce- 
dure provided in 47 La. Rev. Stat. 1950, Section 1576, 
whereby a taxpayer can secure the right to recover pay- 
ments made under protest on account of a challenged tax, 
without the necessity of filing suit, by agreeing to abide the 
outcome of another taxpayer’s suit challenging the tax.4 
It follows that the producers, had they chosen to exercise 
this simple remedy, could have easily protected their own 
rights and that of their purchasers to recover any amounts 
of the tax ultimately declared invalid. 


On the other hand, the distributor companies and their 
customers who ultimately have paid part of the invalid 
taxes were in no position to protect their own interests by 
protesting the payment of the taxes to the State. Even if 
they had been in a position to become informed of the chal- 
lenge to the constitutionality of the taxes, under Louisiana 
law they would have no standing to challenge the validity 
of the taxes themselves or the payments made by the pro- 
ducer-respondents since the distributor companies did not 
pay the taxes ‘‘to the collector’ as required by 47 La. Rev. 
Stat. 1950, Section 1576 as a precondition to bringing suit. 
Hence, they were helpless to protect themselves, and the 
producer-respondents were under a duty to protect them 
immediately, and ultimately to take the necessary steps to 
preserve their right to recover the invalid taxes. 


This precise point has been decided by the Fifth Circuit 
in a recent case. Natural Gas Pipe Line v. Harrington, 246 


33 See FPC Press Release No. 10,112 (October 29, 1958). 


34 The results of such a suit would of course be binding on them in any 
case. Section 1576 is set out at length in Appendix B, infra, pp. 64-65. 
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F.2d 915 (5th Cir. 1957), cert. denied, 356 U.S. 957 (1958), 
was a suit by a pipeline company to obtain reimbursement 
of excess amounts paid under a 
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producer sale contract as a result of the subsequently in- 
validated Oklahoma minimum price order. The district 
court allowed recovery of the entire payments exceeding 
the contract price, except that it refused to permit recovery 
of amounts which the producer had paid over in increased 
production taxes and royalties,** because, inter alia, the 
taxes, having been paid voluntarily, could not be recovered 
from the state (139 F. Supp. 452, 463 (N.D. Tex.)). The 
Fifth Circuit affirmed the basic judgment, but modified it 
to allow recovery of the amounts paid as increased taxes 
and royalties, stating: 


“¢ | | We have held that Panoma [the producer] had 
no right to the increased price. It took the same with 
notice that the rights of all who were to share in such 
increase were disputed by Natural. It could not volun- 
tarily pay its royalty owners and its taxes on the basis 
of the increased price at Natural’s expense, when the 
validity of the increase was indispute. Ward v. Board 
of County Com’rs of Love County, 253 U.S. 17, 24, 
40 S. Ct. 419, 64 L. Ed. 751. 


‘¢We think that the state law provided adequate means 
by which Panoma could have withheld the increased pay- 
ments from its royalty owners until the termination of 
the litigation, or could have paid under protest with a 
right of recovery, or could reserve the right to itself or 
its successors to take credit for any overpayment 
against future royalties. Panoma received the increase 
in price for the use and benefit of Natural, but it made 
no effort to protect Natural’s interest. 


35 The producer was required to pay these increased taxes and royalties as 
a result of the Oklahoma minimum price order. 
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“‘Like considerations are applicable to the payments of 
taxes on the basis of the increased price. Additionally, 
it may be noted that Title 68, Section 1475 of the Okla- 
homa Statutes, 1951, provides for the payment of taxes 
under protest and their subsequent recovery. Indeed, 
the Fourteenth Amendment itself would prevent the 
state from collecting unlawful taxes by coercive means 
without incurring any obligation to pay them back. 
Ward v. Board of County Com’rs of Love County, 253 
U.S. 17, 24, 40 S. Ct. 419...” 246 F.2d at 921. 


(2) The Producer-Respondents’ Duty Is Not Diminished 
Because Inconsistent With Their Self-Interest. 


The producer-respondents had good reason to refrain 
from challenging the Post-June 22, 1954 Section 671 Tax. 
As one major producer has observed: 


“TAs an] alternative to... the gas gathering tax... 
an increase in the gas severance tax ... would come 
at greater cost to the gas producer, since gas contracts 
then in effect [i.e., in late 1958] gen- 
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erally provided a greater percentage of reimbursement 
for gathering taxes than for severance taxes.’’ ** 


Thus delay in the substitution of the severance tax at the 
same level was undoubtedly of material benefit to the pro- 
ducer-respondents, and a corresponding detriment to gas 
users. In this respect their situation parallels that of the 
seller in Strassburger v. Joseph Finch & Co., 343 Pa. 259, 
22 A.2d 641 (1941), where the seller was obligated to refund 
a tax to the buyer if the seller’s challenge to the validity 
of the tax was sustained. For reasons of personal ad- 
vantage, the seller abandoned the effort, and hence could 
not recover the tax. Nevertheless, when the tax was later 


36 Petition for Rehearing Phillips Petroleum Company, Docket Nos. G-15596, 
et al., filed herein March 23, 1961, pp. 3-4. 
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invalidated in subsequent litigation, the court granted the 
buyer recovery for the tax on the ground that the seller 
was under an implied obligation to protect himself and his 
purchaser against the possible invalidity of the challenged 
tax. The same considerations apply here.” 


Ii. 


Tae Commission SHouLp Require THE Responvents TO FILE 
Revisep Bruutrne Srarements Correctty REFLEcTING 
rae Rares Lecauty iw EFrecr. 


We have already shown that under the Natural Gas Act 
and the Commission’s regulations it is ‘‘the rate fixed and 
prescribed by the rate schedule and .. . not the price re- 
flected by the billing statement or actually being paid by the 
buyer and received by the purchaser’’ which is the ‘‘legally 
effective rate.’’ Phillips Petroleum Co. v. FPC, 258 F.2d 
906, 915 (10th Cir. 1958). See also Kerr-McGee Ou Indus- 


tries, Inc. v. FPC, 260 F.2d 602 (10th Cir. 1958); Cities 
Service Gas Co. v. FPC, 255 F.2d 860 (10th Cir.), cert. 
denied, 358 U.S. 837 (1958) ; 


87 We have shown that the subject contracts do not create a right to invalid 
tax reimbursement because of the producer-respondents’ failure or refusal to 
pay the suspect tax under protest. However, even if they could be so construed, 
the election of the producers to pay the tax without protest would have to be 
filed by the producer-respondents as changes in rate schedules (since it would 
clearly be a change in any ‘‘practices . . . affecting or relating to... rates 
or charges .. .’? 18 C.F.R. § 154.93) pursuant to Section 4(d) of the Act, 
before it could become an operative element of the legally effective rates. 


This objection is not a technical one by any means, for the salutatory pur- 
pose of the notice provisions of Section 4(d), and the nearly insurmountable 
handicaps under which consumers and their representatives are placed by 
failure to comply with such requirements, are strikingly borne out by the in- 
stant case. Without knowledge that their primary and secondary suppliers 
were paying the questionable gas gathering taxes without protest, Distributors 
were forestalled from even considering possible action definitely to secure 
refunds in the event the taxes were declared invalid. 


147 


(582) 


582 


Natural Gas Pipeline Co. v. FPC, 253 F.2d 3 (3d Cir.), cert. 
denied, 357 U.S. 927 (1958) ; Phillips Petroleum Co. v. FPC, 
927 F.2d 470 (10th Cir. 1955); cert. denied, 350 U.S. 1005 
(1956). 


It follows that most of the billing statements now on 
file in the subject rate schedules for periods between June 
7, 1954 and December 1, 1958 do not acurately state the 
legally effective rates during the period to which they 
pertain, since they reflect reimbursement of the invalid 
gathering taxes. This being the case, the 1958 Phillips 
and Kerr-McGee cases, supra, make clear that the Commis- 
sion could require the producer-respondents to file revised 
compliance, initial and comparative billing statements 
which correctly express the cents per Mef rate fixed by 
the rate schedules, as finally interpreted, and that such 
filings are not ‘‘changes in rate’? under the Act and the 
Commission’s implementing regulations because such bill- 
ing statements merely reflect the “legally effective rate’’ 
already on file. (Indeed, the Court of Appeals ordered the 
Commission to receive the revised billing statements.) ** 
Since no ‘‘change in rate’’ is being made and since the Com- 
mission’s action is in substance merely the correction of 
one paper in its files (the statement) upon the basis of 
information derived from other papers also contained in 
its files (the contract and its amendments), such action does 
not constitute a retroactive change in rate which could 
be accomplished only under Section 4 of the Act, but is a 
ministerial function carried out under Section 16. Phillips 
Petroleum Co., supra, 258 F.2d at 913. 


38 Thus the Commission does not possess an administrative prerogative or 
discretion to waive the requirements of the Mobile decision, as the producer- 
respondents have assumed. Cf. note 23, supra. 
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To summarize, we have demonstrated that all amounts 
collected as Louisiana gathering tax reimbursement were 
unlawfully collected, and that many or most of the billing 
statements now on file conflict with the subject rate sched- 
ules since they reflect part or all of the invalid gathering 
taxes. This being the case, the Commission under the fore- 
going cases is clearly empowered and obligated to require 
the producer-sellers to file with the subject rate schedules 
revised compliance, initial and comparative billing state- 
ments, eliminating any gathering tax reimbursement in- 
crements to the extent and for the interval that any such 
statements now on file purport to show an ‘‘effective’’ rate 
containing reimbursement of the invalid Louisiana gather- 
ing taxes. 


583 
Iv. 


Tun Commission SHovtp Orpen REPAYMENTS OF ALL 
Amounrs Couiecrep in Excess or THE LEGALLY EFFEc- 
crve Fruep Rates Berween Avucusr 1 anp Decemses 1, 


1958. 


A. The Commission Has the Power to Direct the Repay- 
ment of Amounts Exceeding a Legally Effective Rate. 


When the Commission directs the producer-sellers to 
correct their rate filings to reflect their actual, legal effec- 
tive rates for the period from August 1 through Decem- 
ber 1, 1958, it should go further and direct the producers 
to make repayments to their pipeline buyers of the amounts 
illegally collected by them during this period as reimburse- 
ment for the invalid Louisiana gas taxes. The Commission 
is fully empowered to require such repayments under Sec- 
tions 4, 5(a) and 16 of the Natural Gas Act as interpreted 
in the Supreme Court’s Mobile decision. Section 16 of 
the Natural Gas Act provides that: 
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‘“‘The Commission shall have power to perform any 
and all acts, and to prescribe, issue, make, amend, and 
rescind such orders, rules, and regulations as it may 
deem necessary or appropriate to carry out the pro- 
visions of this Act... .”’ 


The Mobile decision, authoritatively interpreting the 
Natural Gas Act, has prohibited the filing of rate schedules 
which contain purported effective rates which violate any 
underlying contract, and make clear the obligation of the 
producer to repay amounts unlawfully collected: 


“¢,.. There can be no doubt of the authority of the 
Commission to reject the unauthorized filing under its 
general powers to issue orders ‘necessary or appro- 
priate to carry out the provisions of this Act,’ § 16, and 
its failure to do so and its order ‘permitting’ the new 
rates to become effective were in error. Any amounts 
paid by Mobile in excess of the contract rates on the 
basis of the erroneous order of the Commission were 
therefore unlawfully collected, and United ts obligated 
to make restitution of the excess payments. Cf. Baltr- 
more & Ohio R. Co. v. United States, 279 U.S. 781.’’ 
(Emphasis supplied.] 350 U.S. at 347. 


Since Mobile involved a non-refundable, industrial resale 
rate, the Commission’s power to order repayments neces- 
sarily derived from Section 16 of the Natural Gas Act, not 
Section 4(e). 


It follows that when a natural gas company is found 
‘obligated to make restitution of the excess payments,”’ 
that obligation follows automatically as a matter of law 
after the determination by the Commission of the incon- 
sistency between the actual payments and the filed 
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rate, and the revision of the billing statements under Sec- 
tion 16 of the Natural Gas Act to reflect the actual legally 
effective rate. Thus, while the producer’s duty to make 
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repayments is in no way dependent on an express Commis- 
sion order directing such repayments, there can be no doubt 
in the light of Mobile that the Commission has the power 
under Section 16 to order such repayments. Mississippi 
River Fuel Corp. v. FPC, 281 F.2d 919, 926 (D.C. Cir. 1960), 
cert. denied, 365 U.S. 827 (1961).* 


We shall show that the producer-respondents’ repay- 
ment obligation should be recognized and enforced in the 
Commission’s order here which should not only direct the 
filing of amended compliance, initial and comparative bill- 
ing statements, but should also direct the repayment of 
amounts unlawfully collected. 


B. The Producer Sellers Should Be Ordered to Conform 
Their Past Financial Transactions to the Legally Ef- 
fective Rates. 


It may be argued that the Commission should do no 
more than to establish the invalidity of the payments in 
reimbursement of the Louisiana gas taxes, and leave to 
the purchasers the task of obtaining refunds by private 
court action where the producers are not willing to re- 
fund voluntarily. This argument assumes that the pur- 
chasing pipeline would have a sufficient interest to bring 
the many different court actions which would be necessary 
to recover all of the invalid taxes paid by their own cus- 
tomers—an assumption which seems highly improbable 
on its face. Furthermore, it must be recognized that the 
real parties in interest, the distributor companies and the 
customers who have ultimately paid the invalid taxes, 
might not in many cases have standing to initiate the neces- 
sary action themselves. While it may be that purchasers 
could recover some part of the erroneous over-payments 


39 Thus the respondent-producers’ assumption, mentioned in note 22, supra, 


that relief could be afforded only in a Section 4 proceeding, is wholly un- 
founded. 
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in court actions, the Commission would abdicate its own 
responsibilities by not directing the repayments under the 
controlling Federal law. Actions by the pipeline pur- 
chasers would have to be brought in the State courts 
grounded on State law, see Pan Americam Petroleum Corp. 
v. Superior Court, 366 U.S. 656 (1961), and would be 
subject to limitation and other State law defenses irrelevant 
to the Federal law requirement for repayments spelled out 
in Mobile Thus, were the pipelines relegated to this 
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remedy, the ultimate consumers might well be denied re- 
payments in many instances as a result of inconsistencies 
or inadequacies in State laws. 


Furthermore, private action to obtain relief would entail 
a multitude of suits by the pipeline purchasers to obtain 
the identical results which could be more simply and ex- 
peditiously obtained through the Federal Power Commis- 


sion’s order directing producers to make the necessary 
repayments. There are approximately 200 producer- 
respondents in these proceedings. If each respondent sold 
jurisdictional gas during the period in question to only one 
purchaser (and, of course, many producer-respondents 
make multiple sales) a minimum of 200 individual private 
lawsuits would be required to vindicate the filed rate prin- 
ciple incorporated into the Natural Gas Act. 


The Commission, by relegating natural gas customers to 
multitudinous remedies of State court actions would vir- 
tually insure great variations in the recoveries by different 
consumer representatives as against various producers. 


40 Or in Federal courts with diversity jurisdiction relying on State law. 


41 For example, if suit were brought in Louisiana it is not clear whether the 
three year, Civil Code Art. 3538, ten year, Civil Code Art. 3544, or some other 
statute of limitations would apply. Cf. Ford v. Bussell, 13 La. App. 390, 128 
So. 310 (1930). 
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Such inconsistencies and variations in the actual recoveries 
received by the customers would be in violation of the 
basic public policy against discriminatory and preferential 
rates in the Natural Gas Act, and would equally violate 
the Act’s requirement that only the legally effective rate 
be collected and paid at all times. As the Supreme Court 
held in Montana-Dakota Utilities Co. v. Northwestern Pub- 
lic Service Co., 341 U.S. 246 (1951), the producer-respond- 
ents and the pipeline purchasers can ‘‘claim no rate as a 
legal right other than the filed rate . . . and not even a 
court can authorize commerce in the commodity on other 
terms.’’ Id. at 251. 


If this mandate, which, when read with Mobile, Ker-Mc- 
Gee, and Phillips (258 F.2d), supra, is absolute and permits 
no inference of the existence of an administrative grace or 
prerogative, is to have any meaning, the Commission must 
direct that amounts paid in reimbursement of the invalid 
gathering taxes be returned. 


Indeed, in electric cases the Commission has exhibited no 
hesitation in taking corresponding action, wholly apart from 
the existence of suspension proceedings. Thus, after learn- 
ing on March 17, 1961 that a public utility’s ‘‘rates and 
charges to... [its customer] for 
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wholesale electric service rendered to the latter during the 
calendar year 1960 and prior to May 1, 1961, may have 
been computed at schedules or rates ... [other] than the 
rates as set forth in [its] ... filed and effective rate sched- 


42 Tho fact that Distributors have voluntarily limited their request for relief 
to the August 1 to December 1, 1958 period—consistent with the position taken 
by them in their March 23, 1961 application for rehearing—should not be re- 
garded as implying that the Commission possesses the administrative preroga- 
tive or diseretion to order or not to ordex repayments ascribed to it by the 
producer-respondents’ petitions for rehearing. Compare note 23, supra. 
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ule,”’ the Commission immediately called for the filing of 
reports of actual receipts and provided for further pro- 
ceedings. Pacific Gas and Electric Company, Order Ac- 
cepting Rate Schedule and Directing Initiation of Investi- 
gation (undocketed), 25 FPC—(May 3, 1961) (Mimeo. p. 
2). The Commission can do no less in the instant natural 
gas cases. 


C. The Commission Is Further Empowered to Order Re- 
funds Pursuant to the More Complicated Procedures 
Authorized by Section 4 of the Natural Gas Act. 


Since we have shown that the Commission is empowered 
to order repayments of amounts illegally collected under 
any and all of the subject rate schedules, it need not follow 
the more complicated method of ordering refunds in the 
various Section 4(e) suspension dockets listed in Appendix 
B to its order herein of August 30, 1961. Utilization of 
its undoubted powers to reduce the rates pursuant to Sec- 
tion 4(e) unnecessarily raises a number of technical issues, 
discussed below and presents the possibility, which is 
concededly remote, that the producer-respondents who 
sought rehearing of the Commission’s August 30, 1961 or- 
der may successfully establish on review that the Commis- 
sion has lost its power to reopen many of these dockets. 


Nonetheless, for the convenience of the Commission we 
discuss below the procedure which would have to be fol- 
lowed in utilizing the Section 4(e) proceedings in order 
to require, where possible, refunds of the invalid tax 
reinbursements. 


43 Other suspension dockets (including many applicable to periods earlier 
than August 1 to December 1, 1958) involving the subject rate schedules are 
listed in Appendix A, infra, pp. 31-61. Of course, very few of the subject rate 
schedules are subject to Section 4(e) refund obligations for the entire period 
during which they were on file. 
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The dockets listed in Appendix B to the Commission’s 
order of August 30, 1961, and the additional dockets listed 
in Appendix A to this statement,“ are all proceedings in- 
stituted by the Commission pursuant to authority con- 
ferred by Section 4 of the Natural Gas Act to determine 
the broad question of the ‘‘lawfulness’’ of rates claimed 
under subject rate schedules for varying periods. None of 
the 
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producer-respondents challenged in their petitions for re- 
hearing of the Commission’s February 21, 1961 order, the 
basic power of the Commission to order refunds pursuant 
to Section 4(e) of the Act of contractually unauthorized 
collections. Thus the Commission has held that: 


“‘The acceptance of proposed changes in rates and 
charges for filing and suspension thereof, did not de- 
cide the legal justification for such filings in the sense 
that it became res judicata. The standard of just and 


reasonable rates by which the Commission is bound 
extends to the legal justification for tender and ac- 
ceptance of changes in rates and charges.’’ In the 
Matter of Shell Ow Company, et al., Docket No. RI61- 
515, 26 FPC—(July 21, 1961) (Mimeo. p. 3). 


It follows that the Commission can reach and determine 
the legality’ of the payments for invalid taxes in Section 
4(e) proceedings. 

There can also be no doubt that the Commission is au- 
thorized to order refunds of any and all invalid tax reim- 
bursements for the entire period involved in such proceed- 
ings: 

‘<[W]hen an increased rate for a jurisdictional sale 
of gas is filed and is suspended by the Commission, the 


44 These together include all Section 4(e) rate increase investigations in ex- 


istence on December 31, 1960 involving the rate schedules here in question for 
the period June 7, 1954 through December 1, 1958. 
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entire increased rate, as such, not the increase in rate, 
as such, is subject to the just and reasonable standard 
set out in Section 4 of the Natural Gas Act.”? In the 
Matter of S. W. Richardson, Docket No. R161-280, 25 
FPC (June 19, 1961) (Mimeo. pp. 1-2). 


Moreover, the Commission. has held that in reducing rates 
under Section 4(e) where prior unresolved suspension pro- 
ceedings, such as those listed in Appendix A, imfra, are 
pending with respect to the same service : 


“The floor, if any ... is the last rate finally deter- 
mined to be just and reasonable, and not the last ef- 
fective rate.”? Panhandle Eastern Pipe Line Company, 
Docket No. G-2506, 25 FPC (April 27, 1961) 
(Opinion No. 344) (Mimeo. p. 19). 


However, a number of producer-respondents argued or 
assumed in their petitions for rehearing of the February 
21, 1961 order (1) that the Commission had no power un- 


der Section 4(e) to order refunds in excess of the ‘‘bond- 
ing” obligation imposed at the time of suspension, and (2) 
that the “‘bonding’’ obligation imposed at the time of the 
filings to pick up the claimed Section 678 tax reimburse- 
ment extended only to amounts equivalent to refunds ac- 
tually received from the State of Louisiana.** 
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First of all, it is clear that, contrary to the respondents’ 
contentions, the Commission’s suspension orders, and the 
refund obligations imposed therein, impose an obligation 
to make refunds of any amounts collected in excess of the 
legally effective or filed rate. Thus, for example, the 
producer-respondents in the proceedings listed in Ap- 
pendix B to the Commission’s order of August 30, 1961, 
are under obligation to 


45 See note 22, supra. 
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“refund ... to the persons entitled thereto .. . the 
difference between the presently effective rate and 
charge and the proposed increased rate and charge 
hereby allowed to become effective ... in the event the 
additional tax of one cent per Mef levied by the State 
of Louisiana is for any reason held to be invalid.’’ 
{Emphasis supplied.] See e.g., Shell Oil Company 
(Operator), Docket No. G-15552, 20 FPC 105, 106 
(1958). 


Only one condition, ie., that the Section 678 tax should be 
determined invalid, was imposed with respect to the prin- 
cipal of the reimbursements, and that condition has been 
fulfilled, with the result that the obligation to make refunds 
of the reimbursements has become absolute. See Mississippi 
River Fuel Corp. v. FPC, 281 F.2d 919, 925 (D.C. Cir. 
1960), cert. denied, 365 U.S. 827 (1961). 


It was only with respect to refunds of interest on the 
reimbursements, that the additional condition to which 


the respondents refer—relating to receipt of refunds from 
the State of Louisiana—was imposed: 


“Should such additional tax eventually be held invalid 
and the State of Louisiana makes refund, with interest, 
of the tax monies collected pursuant to the said Act 
No. 8 of 1958, then, and in that event, a proportionate 
part of the interest so received by the Respondent 
herein shall be passed on and paid to the persons en- 
es thereto . . .”’ [Emphasis supplied.] 20 PFC 
at 106. 


This language is clear, and is unaffected by any statements 
by the Commission that it had no intention of forcing suits 
to challenge the taxes, for, as we have noted supra, p. 17, 
after the filing of the Bel Oi case no other producer- 
respondent needed to file suit to protect himself and his 
customers. 
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The language first quoted above imposes a ‘‘bonding”’ 
obligation fully equal to the refunds which the producer- 
respondents will be called upon to make. We have shown 
that for any period through December 1, 1958, the term 
‘effective rate and charge’’ excluded any reimbursement 
for Louisiana gas gathering taxes. However, the meaning 
of the term “‘increased rate and charge hereby allowed to 
become effective’’ has not yet been discussed. While super- 
ficially it might be argued that the term means “new 
legally effective rate,’’ it is clear that the term refers to 
the increased rate and charge, i.e., the 
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actual sums of money, to be collected in reliance upon the 
comparative billing statements filed with the Notices of 
Change. 


If the Commission had in fact defined the extent of the 
producer-respondents’ undertakings to refund to be the 
difference between the old and new ‘‘legally effective’’ 
rates, as the former meaning would require, no obligation 
at all would have been imposed by undertakings such as 
Shell Oil Company (Operator), 20 FPC 105 (1958), because 
the legally effective rates both before and after the filings 
were the same and hence the difference between them is 
zero. Obviously however, the Commission intended to take 
some effective action by its order. Just as obviously, that 
action was intended to make subject to undertaking the 
difference between the lawful level of collections and the 
actual amounts of money flowing into the producer-respond- 
ents’ treasuries. 


However, even if the scope of the bond or undertaking 
were construed to be smaller than the difference between the 
legal rate and the actual collections, the result would only 
be to deprive the consumer of security as to the ability of 
the producer-respondents to make refunds if ordered, and 
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not to deprive the Commission of power to require refunds. 
Under the language of Section 4(e), the scope of the Com- 
mission’s refund power is not dependent upon the exercise 
of its ‘‘bonding’’ powers. Thus, the Commission has placed 
a natural gas company under an express obligation to re- 
fund only 15 percent of the total amount which the Commis- 
sion clearly contemplated it might ultimately order the 
natural gas company to refund. See Algonquin Gas Trans- 
mission Company, 19 FPC 668 (1958). 


It follows that although we would regard such a course 
of action as needlessly complicated and possibly ineffective, 
the Commission could, if it wished, utilize the existing Sec- 
tion 4(e) proceedings to order refunds of invalid tax re- 
imbursements. 


V 
Drsposrrion oF Funps Recervep sy PrreiIve PuRcHASES 


At the time the Commission orders the filing of revised 
billing statements, it should join the several pipeline pur- 
chasers as respondents in these proceedings and direct 
them to file statements disclosing their intended disposi- 
tion of any resulting refunds. Where settlement agree- 
ments, such as those contained in the settlement involved 
in Texas Eastern Transmission Corp. in Docket No. G- 
12,706 so provide, the refunds received by the pipeline pur- 
chasers should, of course, be passed through to their cus- 
tomers. To the extent permitted by law, the Commission 
should in appropriate proceedings direct the pipelines 
which have passed on the invalid tax reimbursement pay- 
ments to their customers to refund those amounts directly 
to their 
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customers. In all other instances, should the pipeline pur- 
chaser claim a right to retain part or all of the funds 
received by it in consequence of the invalidity of the Louisi- 
ana gathering taxes, the portion of such funds not refunded 
by it should be ordered placed in Accounts 128 (Other 
Special Funds) and 215 (Appropriated Earned Surplus) 
or other appropriate accounts, of the Commission’s Uni- 
form System of Accounts, to be held for future disposition 
by the Commission in connection with any pending or 
future rate proceedings involving such pipeline. If this 
is not done, the pipelines may well receive a windfall, and 
ultimate consumers which have paid the invalid taxes would 
not be made whole. 


Wuenerore, Distributors respectfully pray that the Com- 
mission : 

(1) Order the producer-respondents and each of them 
to file for the period August 1 to December 1, 1958: 


(a) revised comparative billing statements for each 
of the rate schedules involved in the suspension pro- 
ceedings listed in Appendix ‘‘B”’ to the Commission’s 
Order of August 30, 1961, herein, and 


(b) revised initial or comparative billing statements, 
as the case may be, for any other rate schedules on file 
with the Commission for jurisdictional sales to Ten- 
nessee Gas Transmission Corporation, Texas Eastern 
Transmisssion Corporation, Transcontinental Gas 
Pipe Line Corporation, United Fuel Gas Company or 


46 Certain of the customers of such pipeline may desire to argue that such 
funds, as income in respect of utility operations, should, if it is not possible to 
order them passed through directly to such customers, be specially treated for 
pipeline rate purposes, ©£-, as offsets to working capital or as interest-free 
loans. 
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United Gas Pipe Line Company (‘‘Distributors’ sup- 
pliers’’) 


which exclude reimbursement for any part of either the Sec- 
tion 671 or Section 678 Louisiana gas gathering taxes; 


(2) Order each of the producer-respondents to conform 
its collections to such revised billing statement by making 
repayments to Distributors’ suppliers wherever a producer- 
respondent’s actual collections have exceeded the amounts 
indicated by such revised billing statements; 


(3) Join Distributors’ suppliers as respondents herein 
and order each of them to file a statement indicating in 
detail the disposition which each proposes to make of the 
funds which it will receive in consequence of (2), above; 
and 


(4) If one or more of the statements filed in consequence 
of (3), above, indicates that a supplier claims a right to 
retain part or all of 
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such funds, rather than passing them through to Distribu- 
tors and others similarly situated, order: 


(a) that such supplier pass such funds through to Dis- 
tributors and others similarly situated, or, if such action 
is legally impossible, order 


(b) that any amounts retained be debited to Account 
128 (Other Special Funds) and credited to Account 215 
(Appropriated Harned Surplus), or other appropriate 
accounts, of the Uniform System of Accounts, subject 
to further order of the Commission. 


(591) 


(5) Grant such other and further relief as may be just 


and proper in the premises. 


Respectfully submitted, 


Davi K. KapanE 
Epwarp M. Barrett 
Bertram D. Motu 
250 Old Country Road 
Mineola, New York 
Attorneys for Long Island 
Lighting Company 


J. Harry MvuLHEeRNn 
Epwarp S. Kirsy 
James R. Lacey 
80 Park Place 
Newark 1, New Jersey 


Wuuum R. Dorr 
932 Pennsylvania Building 
Washington 4, D. C. 
Attorneys for Public 
Service Electric & 
Gas Co. 


Ocrozez 9, 1961 


Lone Isuann Licutme 
Company 

PumapevpHi1a ELecrric 
Company 

Pusric Service ELEecrric 
aND Gas CoMPANY 

Tae Untrep Gas Improve- 
MENT CoMPANY 

By J. Davm Mayy, JR. 

Their Attorney 


Vincent P. McDevirr 
SamveL G. Mier 
Henry P. Suiirvan 
1000 Chestnut Street 
Philadelphia, 
Pennsylvania 
Attorneys for Philadel- 
phia Electric Co. 


Morean, Lewis & Bocxrvs 
J. Davm Many, Jz. 
Wuuum W. Ross 
Joun KE. Hourzrneer, JE. 
Wuuum KE. Zerrer 
1120 Connecticut Avenue, 
N. W. 
Washington 6, D. C. 
Attorneys for The 
United Gas Improve- 
ment Co. 


Disreicr or Cotumsr, 
Crry or WasHIneTon, 8s.: 


Wuuum E. Zerrer, being duly sworn according to law, 
deposes and says that he is Attorney for Distributors, In- 
tervenors in the above-entitled proceedings; that he is duly 
authorized to make this affidavit; that he has read the 
foregoing statement of position; that hei s familiar with 
the facts set forth therein, and that such facts are true and 
correct to the best of his knowledge and belief. 


Wuiium E. Zerrer 


Subscribed and sworn to before me this 9th day of Octo- 
ber, 1961. 


Sxetva Jean FRenzeu 
Notary Public 


My Commission Expires: January 31, 1965. 


[Szax] 
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Lovisrawa Revisep Statutes or 1950 
Title 47 


Revenve anp TaxaTION 
Sub-Title IT 


Provisions Relating to Taxes Collected and Administered 
by the Collector of Revenue 


Chapter 6 
Taxes on NatuRAL REsouURCES 


Parr I. GeneraL Severance Tax 
Sec. 631. Imposition of tax 


Taxes as authorized by Section 21 of Article X of the 
Constitution of Louisiana, are hereby levied upon all nat- 
ural resources severed from the soil or water, including 
all forms of timber, including pulp woods, and turpentine 
and other forest products; minerals such as oil, gas, natural 
gasoline, distillate, condensate, casinghead gasoline, sul- 
phur, salt, coal, lignite and ores; also marble, stone, gravel, 
sand, shells and other natural deposits; and the salt content 
in brine. 

(Source: Acts 1935 (2nd Ex. Sess.), No. 24, §1; Acts 1940, No. 145; Acts 

132, No. 72, § 1) 


Sec. 632. Taxes payable by owners; lien and privilege cre- 
ated 


These taxes shall be paid by the owner or proportionately 
by the owners thereof at the time of the severance and be- 
come due and exigible quarterly, as herein provided; they 
shall operate as a first lien and privilege on the natural 
resources which lien and privilege shall follow the natural 
resources into the hands of third persons whether in good 
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or bad faith, and whether the same be found in a manufac- 
tured or unmanufactured state. In addition, oil and gas 
leases, interests and minerals, mineral rights, royalties 
interests, timber contracts, and rights of any kind of the 
ownership of any natural resource severed from the soil 
or water, shall be subject to seizure and sale for the pay- 
ment of the tax levied in this Part in preference to all 
other claims, liens and privileges. 

(Source: Acts 1935 (2nd Ex, Sess.), No. 24, § 1; Acts 1940, No. 145) 

Sec. 633. Rates of tax 


The taxes on natural resources severed from the soil or 
water, levied by B.S. 47:631 shall be predicated on the 
quantity severed and shall be paid at the following rates: 


Gy. as 
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(8) On gas three-tenths of one (0.3¢) cent per thousand 
cubic feet, measured at ten ounce (10 oz.) presure. 


The tax shall not accrue, (1) on the severance of gas 
which is subsequently restored to the formation of the 
earth in Louisiana, and (2) on the severance of gas, when 
produced from oil wells and vented or flared directly into 
the atmosphere; provided that it is the intent of this Act 
that gas injected into an oil well to be used in lifting oil 
by the method commonly known as ‘‘gas lift’? shall not be 
excluded or exempt from the severance tax, and such gas 
shall not be deemed to be produced from the gas lift well. 

(9) css 
* * * . . * s * * * 
(Source: Acts 1935 (2nd Ex. Sess.), No. 24, Sec. 2; Acts 1946, No. 202; Acts 

1932, No. 72, Sec. 1; Acts 1948, No. 10, Sec. 1.) 


« * * ® 


(626) 
Parr ITI. Gas Garuerine Tax 
Sec. 671. Imposition of tax 


In addition to all other licenses and taxes levied and 
assessed in the State of Louisiana, there is hereby levied 
upon every person engaged in gathering gas produced in 
this state, an excise, license or privilege tax, for the privi- 
lege of engaging in such business, at the rate of one cent 
(1¢) per thousand (1,000) cubic feet (corrected to a base 
pressure of 15.025 pounds per square inch, absolute pres- 


sure) of gas gathered. 
(Source: Acts 1948, No. 11, Sec. 1.) 


Sec. 672. Gas excluded from tax 


In determining the quantity of gas for the purposes of 
this tax and in the calculation of such tax, there shall be 
excluded: 


(1) Gas injected into the earth for the purpose of lift- 
ing oil, storing, recycling or repressuring; 


(2) Gas used for fuel in connection with the operation 
and development for, or production of, oil or gas in the field 
where produced ; 


(3) Gas lawfully vented or flared; and 


(4) Gas used in the manufacture of carbon black. 
(Source: Acts 1948, No, 11, Sec. 1.) 


627 
Sec. 673. Definitions 


For all purposes of this Part the following terms shall 
have the meanings ascribed to them in this Section: 


(1) ‘‘Gas’? means natural gas and casinghead gas. 
(2) ‘‘Gathering gas’’ means the first taking or the first 
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retaining of possession of gas produced in Louisiana for 
transmission through a pipe line, after the severance of 
such gas, and after the passage of such gas through any 
separator, drip, trap or meter that may be located at or 
near the well. In the case of gas containing gasoline or 
liquid hydrocarbons that are removed or extracted in com- 
mercial quantities at a plant by scrubbing, absorption, com- 
pression, or any similar process, the term ‘‘gathering gas’’ 
means the first taking or the first retaining of possession 
of such gas for transmission through a pipe line after such 
gas has passed through the outlet of such plant, provided 
that the license or tax hereby levied is not levied against 
or charged to any royalty interest of any lessor or vendee 


or assignee of such royalty interest. 
(Source: Acts 1948, No. 11, Sec. 11.) 


Sec. 677. Duplication of tax by parishes and municipalities 


No municipality, parish or other subdivision of the state 
shall levy any tax it would not have been authorized to 
levy otherwise, it being the intention of this Part that the 
tax hereby imposed shall not be repeated or duplicated in 
whole or in part, by any municipality, parish or subdivi- 
sion of the State of Louisiana. 

(Source: Acts 1948, No. 11, Sec. 1.) 
* * * * e * 


Chapter 18 
ADMINISTRATIVE PROVISIONS 
Parr ITI. Assessment aND COLLECTION PROCEDURES 
° * * ° e * ° o = * 
Sec. 1576. Payment of tax under protest; remedy at law 
for recovery 


A right of action is hereby created to afford a remedy 
at law for any person aggrieved by the prohibition of 
courts restraining the collection of tax, penalty, interest 
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or other charges imposed in this Sub-title. The person 
resisting the payment of any amount found due by the 
collector, or of enforcement of any provisions of this 
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Sub-title, shall pay the amount found due to the collector 
and at that time shall give the collector notice of his in- 
tention to file suit for the recovery thereof. Upon receipt 
of this notice, the amount paid shall be segregated and 
held by the collector or his duly authorized representatives 
for a period of thirty days. If suit is filed within the 
thirty-day period for the recovery of such amount, the 
funds segregated shall be further held pending the out- 
come of the suit. If the person prevails, the collector shall 
refund the amount to the claimant, with interest at the rate 
of 2% per annum covering the period from the date said 
funds were received by the collector to the date of refund. 


This Section shall afford a legal remedy and right of 
action in any state or federal court having jurisdiction of 
the parties and subject matter, for a full and complete 
adjudication of any and all questions arising in the enforce- 
ment of this Sub-title, as to the legality of any tax accrued 
or accruing or the method of enforcement thereof. In such 
action, service of process upon the collector shall be suf- 
ficient service, and he shall be the sole necessary and proper 
party defendant in any such suit. 


This Section shall be construed to provide a legal remedy 
in the state or federal courts, by action at law, in case 
such taxes are claimed to be an unlawful burden upon 
interstate commerce, or the collection thereof, in violation 
of any Act of Congress or the United States Constitution, 
or the Constitution of the State of Louisiana, or in any 
case where jurisdiction is vested in any of courts of the 
United States. 
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Upon request of a person and proper showing by such 
person that the principle of law involved in an additional 
assessment is already pending before the courts for judicial 
determination, such person, upon agreement to abide by 
the decision of the courts, may pay the additional assess- 
ment under protest, but need not file an additional suit. 
In such cases the tax so paid under protest shall be segre- 
gated and held by the collector until the question of law 
involved has been determined by the courts and shall then 
be disposed of as therein provided. 

(Source: Acts 1934 (2nd Ex. Sess.), No. 16, Sec. 2; Acts 1938, No. 330.) 
* * o * ° * * * ° 


(End Revised Statutes) 


Act No. 45. 1954—H. B. No. 313 


AN ACT. 


To Amend and re-enact B.S. 47:673 (2) so as to redefine ‘‘gathering gas’’ 
and to provide for the collection of the tax with respect to royalty interests. 
Section 1. Be it enacted by the Legislature of Louisiana 
that B.S. 47:673 (2) be amended and re-enacted to read as 
follows: 


§ 673. Definitions 


(2) (a) ‘‘Gathering gas’’ means transporting gas, after 
its severance, from the well to the first meter at or near 
the well. 

(b) It shall be unlawful for any person liable for the 
tax to require or request a royalty owner to pay any por- 
tion of the amount paid by the gatherer as gas gathering 
taxes. 


Section 2. If any section, subsection, clause, sentence or 
phase of this Act, which is reasonably separable from the 


169 


(629) 


remaining portions of this Act, is for any reason held to 
be unconstitutional, such decision shall not affect the re- 
maining portions of this Act. The Legislature hereby 
declares that it would have passed the remaining portions 
of the Act irrespective of the fact that any such section, 
subsection, clause, sentence or phrase of this Act be de- 
clared unconstitutional. 


Section 3. This Bill is declared to be emergency legislation 
and shall become effective upon approval by the Governor. 
Section 4. All laws or parts of laws in conflict herewith are 
hereby repealed. 


Approved: June 22, 1954 
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Act No. 8. 1958—H.B. No. 303 


AN ACT 


To amend Title 47 of the Louisiana Revised Statutes of 1950 by adding 
thereto new sections to be designated as B.S. 47:678 through 47:681 all rela- 
tive to the gas gathering tax, so as to provide for an additional tax over 
and above all existing taxes thereon of one cent, for a period of two years 
beginning August 1, 1958; to provide for exclusions therefrom and for the 
disposition of the proceeds of said additional tax; and to provide for the 
earlier termination of said tax if Article X of the Constitution is amended in 
1958 as proposed by H.B. 304 of 1958. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Sections 678 through 681 of Title 47 of the 
Louisiana Revised Statutes of 1950 are hereby enacted to 
read as follows: 


§ 678. Imposition of additional tax; duration 


In addition to all other licenses and taxes levied and as- 
sessed in the state of Louisiana, and in addition to all other 
taxes levied thereon, there is hereby levied upon every 
person engaged in gathering gas produced in this state 
an excise, license or privilege tax for the privilege of 
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engaging in said business, at the rate of one cent (1¢) per 
thousand (1,000) cubie feet (corrected to a base pressure 
of 15.025 pounds per square inch, absolute pressure) of 
gas gathered, which tax shall be levied and collected for 
a period of two years beginning August 1, 1958 and continu- 
ing through and including July 31, 1960. 


§ 679. Gas excluded from tax base 
In determining the quantity of gas for the purposes of 


the tax levied in Section 678 and in the calculation of 
said tax, there shall be excluded: 


(1) Gas injected into the earth for the purpose of lifting 
oil, storing, recycling or re-pressuring ; 


(2) Gas used for fuel in connection with the operation 
and development for, or production of, oil or gas in the 
field where produced; 


(3) Gas lawfully vented or flared and gas which ordi- 
narily would be wasted by venting or flaring, such as: 


(a) casinghead gas requiring artificial compression to 
render it salable; and 


(b) oil well gas with a pressure of fifty (50) pounds per 
square inch or less requiring artificial compression to ren- 
der such gas salable; and 
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(4) Gas used in the manufacture of carbon black. 
§ 680. Disposition of collections 


All taxes collected under the provisions of Section 678 
hereof shall be paid to the collector of revenue and the 
proceeds of the tax shall be paid to the state treasurer by 
the collector on or before the tenth day of each month and 
such proceeds shall be used to pay the increases authorized 
by law in the salaries of teachers in public schools and of 
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school bus drivers in this state, and also to provide the 
necessary funds to maintain the salaries paid during 1957- 
1958 to school lunch employees and janitors, supervisors, 
visiting teachers, custodians of school houses, and all other 
school employees of the public school system. Any excess 
over and above the amounts required for these purposes 
shall be remitted to the General Fund of the state of Louisi- 
ana at the end of each fiscal year. 


§ 681. Applicability of Part 
The provisions of this Part III of Chapter 3 of Title 47, 
except Sections 671, 672 and 676 hereof, shall be applicable 


to the tax levied by Section 678 hereof and to its adminis- 
tration. 


Section 2. In the event that the amendment to Article X 
of the Constitution of the state of Louisiana proposed by 
HB 304 of this 1958 regular session of the Legislature of 
Louisiana, proposing to add Section 23 to said Article X 


of the Constitution, is adopted by the electors of the state, 
the provisions of this Act shall no longer be operative. 


Section 3. If any provisions of this Act or the application 
thereof is held invalid, such invalidity shall not affect other 
provisions or applications of the Act which can be given 
effect without the invalid provisions or applications, and to 
this end the provisions of this Act are hereby declared 
severable; more particularly, if any exclusion or exclusions 
set forth in R.S. 47:678 hereof are declared invalid, it 1s 
the intent of the Legislature that the taxes herein imposed 
shall apply to the gas which otherwise would have been 
excluded had the provision not been declared invalid. If 
any provision of this Act or the application thereof is 
held invalid as to any particular group of persons or por- 
tions or phase of the tax imposed, such invalidity shall not 
affect other provisions or applications of this Act which 
can be given effect without the invalid provisions or appli- 
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cations and to this end, the provisions of this Act are 
hereby declared severable. 
Approved: June 16, 1958 


632 
Act No. 3, Extraordinary Session, 1958—H.B. No. 2 


AN ACT 


To amend and re-enact Sections 671 through 681 of Title 47 of the Louisiana 
Revised Statutes of 1950, relative to gas gathering taxes. 


Be it enacted by the Legislature of Louisiana: 


Section 1. Section 671 through 681 of Title 47 of the Louisi- 
ana Revised Statutes of 1950 are amended by adding 
thereto two new sections designated as 681A and 681B, 
reading as follows: 


§ 681.1 Suspension of taxes levied by R.S. 47 :671-47 :681 


A. The levy of taxes under Sections 671 through 681, 
inclusive, of Title 47 of the Louisiana Revised Statutes 
of 1950 is hereby suspended, effective 7:00 A. M. December 
1, 1958, and shall remain suspended until the question of 
whether such taxes are valid and constitutional and are 
not violative of the commerce clause of the United States 
Constitution has been judicially determined by the final 
decision of a court of last resort having jurisdiction, so 
that during the period of suspension there shall be no 
such taxes levied. In the event the taxes are so judicially 
determined to be valid and constitutional, this suspension 
shall terminate commencing 7:00 A. M.the first day of the 
month following the finality of such judicial determination. 
Nothing herein contained shall serve to extend the time 
or term of the levy of any of such taxes or any part thereof 
if same is limited in the statute enacting or levying same. 


B. In the event such taxes are declared invalid or un- 
constitutional as to gas entering interstate commerce, such 
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taxes shall not be levied as to gas entering intrastate com- 
merce. 


Section 2. Nothing herein shall be construed as a waiver 
by the State of any accrued taxes, penalties or interest due 
the State under the provisions of Section 671 through 681, 
inclusive, of Title 47 of the Louisiana Revised Statutes of 
1950. Such provisions shall remain in full force and effect 
for the collection of all taxes, penalties, and interest due 
thereunder for all gas gathered prior to 7:00 A. M. Decem- 
ber 1, 1958, except that the report and payments due 30 
and 40 days respectively after the close of the quarter shall 
be due and the taxes paid on or before December 30, 1958. 
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Section 3. All laws or parts of laws in conflict herewith 
are hereby repealed. 

Section 4. The Governor having certified to the Legislature 
during the session of the Legislature the necessity for the 


immediate passage of this Act, this Act shall become ef- 
fective immediately upon approval thereof by the Governor, 
if LB. 1 of this Extraordinary Session of the 1958 Legis- 
lature is adopted by the Legislature and signed into law 
by the Governor. It is the intention of this Act that this 
suspension of the gas gathering taxes is to become effective 
only in the event the increased severance tax becomes law. 
Approved: November 17, 1958 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph G. Swidler, Chairman; 
Jerome K. Kuykendall, Howard Morgan, L. J. O’Connor, 
Jr., and Charles R. Ross. 


Texaco Inc., et al. 
Docket No. G-15546, et al. 
. ° * ° 
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Pan American Petroleum Corporation 

Pan American Petroleum Corporation (Operator), et al. 
Docket Nos. G-15641, G-16065, G-16066 
Docket Nos. G-15650, G-15780, G-16067 


San Oil Company 
Docket Nos. G-15632, G-15633, G-15743, G-15768 


647 
Order Denying Motions for Reconsideration 
(Issued October 31, 1961) 


On September 25, 28 and 29, 1961, and October 2, 5 and 6, 
1961, respondents in the above-entitled proceedings filed 
motions for reconsideration? of the Commission’s order 


* The documents filed by respondents were styled applications for rehearing. 
However, the documents filed by Mound Company, et al., Grey-Wolf Drilling 
Company and Humble Oil & Refining Company were not filed within 30 days 
of the said order of August 30, 1961, as required by Scction 19(a) of the 
Natural Gas Act and Section 1.34 of the Rules, Furthermore, although appli- 
cations for rehearing of an interlocutory order, such as the said documents, 
may not be properly filed (Section 1.30(e) of the Rules), such documents 
were accepted for filing as motions for reconsideration pursuant to Section 
1.12 of the Eules. 
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issued August 30, 1961, in Texaco Ine., et al., Docket Nos. 
G-15546, et al. The order of August 30, 1961, reopened all 
of the rate proceedings involving the additional Louisiana 
gas gathering tax, including the above-designated proceed- 
ings, for the purpose of permitting certain parties to inter- 
vene and to permit the Commission to reconsider its prior 
action with respect to such proceedings. 


The motions for reconsideration are in substance similar. 
Petitioners urge the Commission to revoke and vacate its 
order of August 30, 1961, insofar as applicable to the above- 
entitled proceedings, claiming that the Commission’s Feb- 
ruary 21, 1961 order, or May 29, 1961 order, or both, in 
Texaco Inc., et al., Docket Nos. G-15546, et al., are final 
orders, and, therefore, the above-designated proceedings 
may not be reopened. 


In support thereof, among other things, petitioners con- 
tend (1) that under Section 19 of the Natural Gas Act if an 
aggrieved party does not apply for rehearing and petition 
for court review of the Commission’s order, then the order 
becomes final as to all parties including the Commission ; 
(2) that under Section 1.33 of the Commission’s Rules of 
Practice and Procedure, the Commission is prohibited from 
reopening a proceeding on its own motion after a final order 
has been issued; and (3) that certain court decisions * sup- 
port their position that a proceeding may not be reopened 
after an order becomes final. 
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No notice or order has ever fixed a time for hearing or 
for filing petitions to intervene in any of the over 400 pro- 


2 Petitioners cite, inter alia, U.S. v. Seatrain Lines, Inc., 329 US. 424; US. 
vy. Smith, 331 U.S. 469; American Trucking Assoc. V. Frisco. Transportation 
Company, 358 U.S. 133; Chapman v. El Paso Natural Gas Company 204 F. 2a 
46 (CAD.C.). 
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i ceedings involved in the Commission’s order issued August 
| 30, 1961. Thus, adequate notice was never given in the 

first instance to interested parties prior to the issuance of 

the Commission’s February 21, 1961 order, and this error 
' has been perpetuated in subsequent action by the Commis- 
sion in these proceedings. It may be that the lack of notice 
' to interested parties with respect to the February 21, 1961 
order was not crucial inasmuch as the Commission required 
' Respondents in those proceedings to refund all tax reim- 
' bursement amounts collected subject to refund. However, 
' the lack of notice prior to the issuance of the May 29, 1961 
i order presents a serious problem, for by that order the 
i: Commission limited Respondents’ obligation to refund— 
i an action which may have adversely affected the rights of 
interested parties. 


Under Section 4(e) of the Natural Gas Act, the Com- 
: mission has the duty to give interested parties notice and 
an opportunity to be heard prior to making final disposi- 


tion on the merits. In addition, Section 1.8 (d) of the Com- 

mission’s Rules of Practice and Procedure, as in effect 
' prior to January 1, 1960, and as amended to this date, pro- 
' vides that petitions to intervene may be filed up to the ‘‘date 
fixed ...in any order or notice with respect to the proceed- 
ings issued by the Commission or its Secretary.” No ter- 
' minal date for intervention has been fixed to date. 


' Jt was in the light of the lack of notice to interested 
| parties that all of the rate proceedings involved in the 
' Commission’s orders of February 21, 1961, and May 29, 
1961, were reopened by the August 30, 1961 order. More- 
over, in view of the fact that none of the Commission’s 
orders involved herein were published in the Federal Reg- 
ister, it may be that some interested parties still lack notice 
of the Commission’s actions herein. To the end that all 
interested parties shall receive adequate notice, we shall 
have published in the Federal Register a notice stating 
that any interested party may file a petition to intervene 
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in any of the proceedings reopened by the said order of 
August 30, 1961. 


The Commission finds: 

Petitioners’ aforementioned motions for reconsideration 
of the Commission’s order of August 30, 1961, should be 
denied. 


The Commission orders: 

Petitioners’ aforementioned motions for reconsideration 
of the Commission’s order of August 30, 1961, are hereby 
denied. 


By the Commission. 

Federal Power Commission 
Joseph H. GurTrwe, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket Nos. G-15546, et al.° 


Texaco Inc., et al.® 


Notice of Proceedings and Fixing Time for Intervention’ 
(November 6, 1961) 


Respondents in the above-entitled proceedings have here- 
tofore filed proposed increased rates reflecting only reim- 
bursement for the gas gathering tax of one cent per Mef 
imposed upon said respondents by the State of Louisiana 
pursuant to Act No. 8 of 1958, as approved on June 16, 


© As noted in Appendix A hereof under columns entitled ‘‘Docket Nos.’’ 
end ‘‘Respondents.’” 

1 This notice does not provide for consolidation of the proceedings involved 
herein, nor should it be so construed. 
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1958, amending Title 47 of the Louisiana Revised Statutes, 
47 La. Rev. Stat. 1950, § 678. Respondents’ proposed in- 
creased rates were suspended and thereafter were permit- 
ted to go into effect subject to refund. 


By order issued February 21, 1961, in the above-entitled 
proceedings, the Commission required respondents to re- 
fund all tax reimbursement amounts collected subject to 
refund in these proceedings after the Section 678 tax was 
declared unconstitutional. However, on May 29, 1961, the 
Commission modified its order of February 21, 1961, as to 
all of the above-entitled proceedings by limiting respond- 
ents’ obligation to refund to those amounts actually re- 
funded by the State of Louisiana to the respective respond- 
ents. Subsequently, on August 30, 1961, the Commission 
reopened all of the above-entitled proceedings. 


In denying motions for reconsideration by some respond- 
ents of the order issued August 30, 1961, the Commission 
in its order issued October 21, 1961, in Texaco Inc., et al., 
Docket Nos. G-15546, et al., stated that these proceedings 
were reopened because of lack of notice to interested par- 
ties of the Commission’s actions herein. The Commission 
also stated: 


To the end that all interested parties shall receive ade- 
quate notice, we shall have published in the Federal 
Register a notice stating that any interested party 
may file a petition to intervene in any of the proceed- 
ings reopened by the said order of August 30, 1961. 
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Take notice that notices of intervention or petitions to 
intervene may be filed in any of the above-entitled proceed- 
ings with Federal Power Commission, Washington 25, 
D. C., in accordance with the Commission’s Rules of Prac- 
tice and Procedure on or before November 30, 1961. 


‘Josepx H. Gurawe 
Secretary 


Docket 
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APPENDIX ‘‘A”’ 
Trxaco Inc., et al., Docket Nos. G-15546, et al. 


Number Respondent 


G-15546 

G-15547 

G-15547 

G-15548 
“se 


“ 
“ 
“ 
“ 
“ 

G-15549 
“ce 
“ce 
“ee 
“cc 
“ce 
“ 
“ee 
“cc 
“e 
“ 
“cc 


G-15550 
“ 
«s 
“c 


“ 
“ 


G@-15551 

e 

“cc 

«c 

“ce 

“c 
G-15552 
G-15553 

“ 


G-15554 
“ 
“ 
G-15555 
“6 


“ce 
“ee 
“ 


Texaco Inc. 
Texaco Inc. (Operator), et al. 
ae “ee “e 4c 66 


Texaco Inc. 


“cc 
“cc 
“cc 
“cc 
“ 
“ee 


“ 
“ec 
“ 
“ 
“cc 
“ 


Union Producing Company 
ae “ce “ce 


“ 
“ee 
“ 
“cc 
“cc 
ee 
“ce 
“ec 
“ 
“ 


“cc 
“cc 
“cc 
“ce 
“ 
“ 
“ce 
“ 
“ec 
“ 


“ 
“ 
“cc 
“ 
“e 
“e 
« 
“ 
“ 
“ 


Union Producing Company (Operator), et al. 
“ce «“e ae ce “cae 


“ 
“ 
“ 
“ 


Shell 
“ 
“ 
“ce 


“ 
“ 


Oil Company 
«e 


“ 
“ 
“ 
“ 
“ 


“ 
“cc 
“cc 
“cc 


“cc 
“cc 
“cc 
“cc 


“ 
“ 
« 
“ 


“ 
“ 
“ 
“cc 


Shell Oil Company (Operator) 


Shell Oil Company (Operator), et al. 


6“ 


The Superior Oil Company (Operator), 
“ee “e «“e “ce «“é 


“ee 


“cc 


“ 


“ “ce 


The Superior Oil Company 
“ce “ “ec “ce 


“ee 
“ee 
“ce 


“ce “ 
“cc “ 
“ce “cc 


Cities Service Reserves, Inc, 
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cece 
ecce 
ecce 
cee 


etal. 


666 
“cee 


Docket 
Number Respondent 


aa CP ee 


G-15557 Southwest Natura] Production Company 
“oe ae “e “ee “oe 


“ “cc 73 “ee “ 
“ oe “ “ “ 


G-15558 Southwest Natural Production Company (Operator), ¢¢ al. 
G-15559 Hawkins and Kelly 
G-15560 H. L. Hawkins, et al. 

“ 


ce “ eee 


G-15561 Amerada Petroleum Corporation 
“ce “e “ee “cc 


G-15562 Amerada Petroleum Corporation (Operator), et al. 
oe oe “e “e “oe cee 
G-15563 Cities Service Production Company 
“e 4c“ “ce “e 


“e 

G-15564 Cities Service Oil Company 
G-15565 Robert Mosbacher (Operator), et al. 
G-15566 Skelly Oil Company (Operator), et al. 

“cc “ce “ce oe “ee “ccs 
G-15568 § Mrs. Cordelia K. Crow, et al. 
G-15569 Murphy Corporation 

ae é “cc 


G-15570 Annie Norton, et al. 
G-15571 Continental Oil Company 
“oe “e “ee ¢ 
G-15572 Hunt Oil Company 
“e [a3 ae “ee 
ae “ee “e “ce 
“e “e “e “ee 
“e ce “e “ee 
ae “ce “ee ae 


G-15573 David Crow, Trustee, et al. 
G-15574 David Crow 
G-15575 David Crow, Trustee 
G-15576 Crow Drilling and Producing Company 
G-15577 Kilroy Properties Inc. et al. 
G-15578 Crow Center Petroleum Corporation, et al. 
G15579 —- L, E. Smith, et al. 
G-15580 H.L. Hunt 
“e cece ae 
“ec cece “ce 
“ee ccc “ee 
“ee ecoc’ ae 


G-15581 Hassie Hunt Trust 
“e ee “ce “e 
“e ce “ce ce 
“e ce oe “ee 
“e oe “ce “ee 


“ee “ce 73 “ee 
“ “ “ “e 


The Pure Oil Company 
Lyons & Logan (Operator) Agent for 
C. H. Lyons, Sr., et al. 
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Docket. 
Number Respondent 


G-15584 E. J. Hudson, et al. 
G-15585 Grey-Wolf Drilling Company 
G-15586 Tidewater Oil Company 

oe “ee “ce “ 

“oe “ce “e “ce 

“ae “ee “e “ce 

“ee “ce “e “es 

oe Lia ce “ce 

“e “ce “ee “oe 

“ec “oe “e “ce 


G-15587 Continental Oil Company 
G-15588 Secure Trusts 
“cc “ “e 
G-15589 Sohio Petroleum Company (Operator), ¢¢ al. 
G-15590 Petrol Production Company 
G-15591 Bel Oil Corporation 
ae ‘ 


ce 6 ‘ 

“eé “ec 6 “e 
G-15592 Bel Oil Corporation (Operator), et al. 
G-15593 Sunray Mid-Continent Oil Company 

“ce oe “cc “ce ce “se 

“oe “e “ee ae “ee “ee 

“e ce “ce “ec (a3 “e 

ce “ce “ce “ce oe “ec 

“e “e “ee “ce “ec “ee 

“ee ce “e “ee “e ce 

“ec “cc ae “c oe “ee 


G-15594 “ “cc “ “cc “ee 
“cc 


“ “ “ “ee “ 
“cc “ce “ “ “ “ee 


G-15595 Sam Sklar (Operator), et al. 
“ee “ec “ee “ec cece 
Phillips Petroleum Company 
ce ae “ee 


“e “e “ce ce 
“e “ce “e 
“ce “ce “ce 
ee ac “ec 
“cc “e ce 
“cc “ee ce 
Phillips Petroleam Company (Operator), ¢t al. 
“oe “ee ae “cc “eee 
“oe “ee ae “ec coe 
Forest Oil Corporation 
Forest Oil Corporation (Operator), et al. 
“ce “ce ce “ee coe 
“ee “ce “ce “ee coe 
“ee “ce “ce “ee “oe 
EL L. Hawkins & H. L. Hawkins, Jr. 
L. L, Robinson 
Crown Central Petroleum Corporation 
Murphy Corporation 


“ce “ce 
“ “cc 


Docket 
Number 


G-15604 
“ee 
G-15605 
“ce 


“ 
“ 
“ 
“cs 
“ 


G-15606 
“ 
c 
“ 


G-15611 
“ee 


“ee 
“ce 
“ce 
“cc 
“cc 
“cc 
“cc 


G-15612 
G-15613 
“ 
G-15614 


G-15615 
G-15616 
« 


G-15617 
G-15618 
“ce 
“ee 
G-15619 
G-15620 
G@-15621 
“e 
“e 
G-15622 
“cc 
“ 


G-15623 


Respondent 
Murphy Corporation (Operator), et al. 


ccc 
Murphy Corporation, etal 
cece 
“ce “e coe 
“ee “ce cca 
“oe “e “eee 
ce “ee “eee 
“ee “ee eee 
Ohio Oil Company (Operator), et al. 
eee 
“ce “ec ce oe eee 
“ce oe ce “ee eee 
Ohio Oil Company 
oe oe 
“ce ce “e 
“oe “ee “se 


Austral oil Company, Incorporated (Operator), et a 


Oil Partictpstions, Ine. 
Oil Participations, Inc., et al. 
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Shell Oil Company 
“ee “ce ae 
“ee “ce “ce 
“e “e “cc 
“e “e “e 
“ee “ee “ec 
“e “e “ce 


ce ee “ 
sc be 77 


Shell Oil Company (Operator), et al, 

“e “cc “oe “ce eee 
The British American Oil Producing Company 
“e “ce “ce “oe “e - “e 
Rimrock Tidelands, Inc. 


States Oil Company, Inc. 
States ou Company (Operator), et et al. 
“c ‘ 


Drilling and loration Co, Inc. (Operator), et al. 
John W. Mecom d.b.a. Mecom 'Petroleums 


ae 66 “ee “cc “cc 
“ce be “ce “ “ce “cc 


John W. Mecom, Operator, et al. 
rus Oil Company ( tor), et al. 
Tidewater Oil Company (Operator), et al. 
“ec oe ae “eé eeee 
ce “ce ce “ce cece 


Estate of Lydia Bunker Hont 
“e 


(7s ad “ “ee 


Lamar Hunt Trust Estate 
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Docket 
Number 


Respondent 


Number Oe 


G-15624 
G-15625, 


G-15626 
‘ 
G-15627 

“ 
G-15628 

“ 

“c 

“ 
G-15629 

“cc 
G-15630 


G-15631 
G15632 
“cc 


G-15652 
cc 


G-15653 
G-15655 
G-15656 
G-15657 
G-15658 
G-15659 


William Herbert Hunt Trust Estato 
“ee “ee “e “ce “ce 


a/b/b Park Pipe Line 
Nelson Bunker Hunt Trust Estate 


“cc “cc “cc “ “ce 


Estate of William G, Helis 


“cc «“c “e “ac “ee 
. L, Hawkins and H. L. Hawkins, Jr. 
coe “ce 4c 6066 oe “ca 
“ce“ “ee ae 6666 oe “ca 
acc“ ae 4c 6666 “e “e 


Placid Oil Company 
ac“ “é ae 


J. RB. Frankel, et al. 

Williams Pressure Service 

Sun Oil Company (Operator), et ak 

“ec “cc “ee ae cca 

“ce “ce “ce “e ecce 

“ec “ee “ee «“e coe 

ee ae “e “se eee 

Sun Oil Company 

“ee “e ae 

“ec oe “ae 

James Muslow, et al. 

Gilbert S. Johnson 

W. H. Hont 

Haroldson L. Hunt, Jr., Trust Estate 

Mrs. Tom Moffitt, et al. 

H. W. Perritt 

Frank J. Hall (Operator), et al. 

Pan American Petroleum Corporation 
“ “ 


“ee ae 
“e ce “ce ae 
Gulf Oil Corporation 
States Oil Company, et al. 
Grow Drilling and Producing Company, et al, 
Maracaibo Oil ge eimai Corporation 
(Operator), et 
Cities Service Reserves, Inc. 
“ee “ee “ce ce 
“ee “ee “cc ce 
Cities Service Reserves, Inc. (Operator), et al. 
“ec oe “ce “ee “ec oes 
The Superior Oil Company 
Pan American Petroleum Corporation (Operator), et al. 
Amerada Petroleum Corporation 
‘ “ee ‘ 


Amerada Petroleum Corporation (Operator), et al. 
‘ ‘ “ce 


ee 


Cities Service Production Company (Operator), et al. 
Placid Oil Company, et al. 

H. L. Hunt, et al. 

Hunt Oil Company (Operator), ¢¢ al. 

Lamar Hunt 

Clande M. Langton, Trustee 
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J. EB. Goff, Trustee 

Union Producing Company 
“ce se “e 
“e “é “e 


“ “cc “cc 
“ “ “cc 


696 


Union Producing Company (Cont.) 
“ee “ce “ee 
Sinclair Oil and Gas Company 
“ec “ce 6 “cc oe 
“c “ce ee “oe “ce 
“e “6 Ge “e “e 
“ec ac “oe “ 
“ec ac 66 “ce “e 
ce ce 66é ce ce 
ce “ee ce “ee “ce 
“ce ae 66 “ee “ce 
Southwest Gas Producing Company, Inc., et al. 
“ee “ee sé “ce “ce cece 
“ce “ce “ee “ce oe eee 
“e “ce ce “ce ae sca 
«“e “ee “é “ec ae 6ece 
“e ce “ce “ce “cc sece 


Soubtweet Ses Producing Soap, = «cee 


G. H. Vaughan Production Company (Operator), et al. 
Spartan Drilling Company, Inc., Agent, (Operator), et al. 
err-McGee Oil Industries, Tne. 
€ 


‘ “ “ “cc 


Kerr-McGee Oil Industries, Inc., (Operator), et al, 
“ec “ce ae “e eo be 


“ “ 


“ee “ec “ “ “cc “e cece 
“ee “e “ “ “cc “ee cece 


George Parker, et al. 
Leonard W. Phillips, et al. 
J. R. Butler 
Sam Sklar 
Sam Sklar, Trustee (Operator), et al. 
G-15674 Delta Caribbean Oil Corporation 
G-15675 Norman V. Kinsey, Jr. 
G-15676 M. B. Chastain, et al. 
G-15677 General American Oil Company of Texas 
G-15678 The Atlantic Refining Company 
“ce “e “ee “ce ce 
“e ae “ec “ce “ce 
oe “ce “ec ce “e 
“e “e “ec ce “e 
“e “ce ce ce ce 
ee “e “ee ce ce 
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Respondent 
The Atlantic Refining Company (cont.) 
“cc “cc “cs “oe 


Tho Atlantic Refining Company (Operator), et al. 
Texaco Seaboard, Inc. 
Wheless Drilling Company (Operator), et al. 
“ce “ee ‘ “ee “cee 
oe ae “ «ae “ 4eee 
General American Oil Company of Texas (Operator), et al. 
G-15683 Humble Oil and Refining Company 
“oe ae ae 6b “cc “é 
ee “e ce 6b “cc “ee 
“ce “ce ac 6e “ce “ce 


G-15684 Sam Sklar, Trustee 
G-15685 Willard E. Walker 
G-15686 Cuban American Oil Company (Operator), et al. 
G-15687 Humble Oil and Refining Company 
“ce “ee “ce 66 “ee «ce 
“ce ae oe 6 “oe “ee 
“e “ee ae 66 “e “ec 
ae ae ac 66 “ee “e 
“e “ec cc 66 “ce “e 
“ee “cc ac 66 “oe “ce 
“ee “oe “ce 66 “cc ae 


G-15718 Humble Oil and Refining Company 
ae ae ac G6 ae “e 
«ae ae sc “ce “ee 
“ce ae ce 6 ae “ee 
oe ae ee “ce “ee 
“ee ae ce 6 ae “cc 
ae ae “ce 68 “e ce 
«e “ce ac 66 “cc ae 


G-15719 The Atlantic Refining Company 
“ce ce “cc “ee “a 


G-15719 “ “cc “ “ 
“ce 


“ “ “ee “cc 


G-15720 Tidewater Oil Company 
“ee “ae “ee “se 

G-15721 Phillips Petroleum Company 
‘ ‘ ‘ 


oe “cc “ “ 
“ce “cc “ “ 
“ee “ “ “ce 


G-15722 Sunray-Midcontinent Oil Company 
ae “ee “ce “ee “ee “ee 


“ “ce “ “ “c “ce 
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G-15723 Socony Mobil Oil Company, Ine. 
“e “ee “ce “ce “e ae 
“ce “ce “e «ae “e 
“ce “ ae “ce “ce 
ae “cc “ce “a “ce 


“ee cc “ce “cc 
“cc ce 6k “cc “cc 
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Docket 
Number Respondent 


G-15724 Norton F. Wilson 

G-15725 J. I. Roberts 

G-15726 Harry W. Bass 

G-15727 The Hunter Company, Inc. 
“ce “cc “e ‘ ce 


“ “cc “cc “ce “ce 
“cc “ee “ce “ “cc 
“cc “ “ce “cc “ 
“ “ “e “ce “ 


G-15728 J. EB. Butler and Company, et al, 
G-15729 Texas Gu Gulf Producing Company 
< 


“ “ce “ce “ce “ 
“ee “cc “ “ce “cc 
““ “ “cc “< “ce 


G-15730 Continental Oil Company 
“e “ce “ce ¢ 
“ee “ce “ce “ee 


“cc “ce “ce “cc 
“ “< “ec “ee 


@-15731 Robert Mossbacker 
G-15732 M. H. Marr 
G-15733 Hurley Oil and Gas Company, et al. 
G-15734 McCalman Drilling Company, Inoe., et al. 
G-15735 Lee Kinnebrew, et al. 
G-15737 Monsanto Chemical Company 

“ce ‘ “ce “ec 


“ce “ce “cc “ee 
“ce “ce “ “c 
“ce “ “cc iz] 
“ec “ “ “ 
“cc “ “ce ‘e 
“ee “ec “ce “ce 
“ce “cc “ce “ca 


G-15738 Henry I. Schober, et al. 
G-15739 Texaco Seaboard Inc. 
G-15740 D. B. McConnell, et al. 


66 66 “ce cece 
“ce “6 be “ce 6ce 


G-15741 Rebstock and Reeves Drilling Company 
G-15742 Norman V. Kinsey, Jr. et al, 
G-15743 Sun Oil Company 


se 4é 

“ce “ce ae “ese 

“ec cc 6 “ 
G-15744 C. H. Lyons, Sr., et al. 

“e ac ee ce “ec 66 4 
G-15745 Union Producing Company 
G-15746 William G. Helis Estate, et al. 
G-15747 Peterson Petroleum Corporation 
G-15748 Trice Production Company 
G@-15749 William C. and Theodosia . Nolan, 

d/b/a Munoco Compan 

G-15750 Sidney G. Myers, Jr., et aa 
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Docket 
Number 


G-15751 
“ 
“ 
“ 
G-15752 
“c 
““ 


“cc 
“cc 


G-15753 
G-15755 
G-15757 
G-15758 


G-15759 
G-15760 
“ce 


G-15761 
G-15762 
G-15763 

“cc 

“ 

“ee 


G-15764 

G-15766 

G-15767 
“e 


G-15768 
G-15769 
“< 
“ce 


G15770 
G@-15771 
“ 


G@-15771 
“ee 
G-15780 
G-15781 
G-15782 
G-15783 
“ee 
G-15784 
«“e 
G-15785 
G-15786 


G-15803 
@-15830 


Respondent 
Gulf Oil Corporation 
“ee “ec oe 
“ce “ee ce 
ae “cc “ec 
Phillips Petroleum Company (Operator), et al. 
“ce “ ce “oe “eee 
“ec “ee “ee “ee “eee 


“ “ “ce “cc cece 
“e “cc “ce “ce “eee 


Maracaibo Oil Exploration Corporation (Operator), ¢¢ al. 
Socony Mobil Oil Company, Ine. (Operator), et al. 
The Hunter Company, Inc. (Operator), et al. 
General American Oil Company of Texas 
(Operator), et al. 
‘W. C. Frazel (Operator), et al. 
Texas Gulf Producing Company (Operator), et al. 
“ee “e “ee oe “e ae be 
Benedum-Trees Oil Company (Operator), et al. 
Vanson Production Corporation (Operator), ct al. 
Continental Oil Company (Operator), et al, 
“e “se ae oe coe 
“e “cc ae “ee ecg 
“é “ee “ee ce ae ee 


Hurley Oil and Gas Company (Operator), et al. 
Forrest Oil Corporation (Operator), et al, 
M. F. McCain (Operator), et al. 
eee ce “e cece 
San Oil Company (Operator), et al. 
Lyons and Logan (Operator), et al. 

“ce “ee “ce “oe “cee 

“ec “ee “ “ce “cee 
Trice Production Company (Operator), et al. 
Gulf ou Corporation (Operator , etal, 

‘ ‘ 46 be 


“ee 
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Gulf ou Corporation (Operator), et al. (cont) 


cea 


Pan American Petroleum Corporation 
(Operator), et al. 

Amerada Petroleum Corporation 

L. L. Robinson 

Lamar Hunt Trust Esta‘ 


“ “ee “ 


William Herbert Hunt Trust Estato 
“ce “ “cc “ ae 


Nelson Bunker Hunt Trust Estate 
Secure Trusts 

Humble Oil and Refining Company 
Gulf Oil Corporation (Operator), et al. 
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Docket 
Number Respondent 


G-15831 Galf Oil Corporation 
“e “cc “ce “e 


“ “co 6k “ 
“ “co ke “ 
“ee “ce “ 
“ee sc ke “ 
“ce Ct ag “ 
“ “ee “ 
“ce cc ee “ 
“ “cae “ 


G-15832 Delta Drilling omeey 
G-15833 Union Texas Natural Gas Corporation 
G-15834 R. H. Goodrich 
G-15835 Sohio Petroleum Company 

“e “ce “ce “oe 

“ee ce “ee “se 

“ee ae oe “ee 

“e “ee “e “ec 

ae “cc “cc “ec 

“e oe “e “cc 

“e “oe “e “ce 

“oe “ce “ee Lia 


G-15836 The California Company (Operator), et al. 
G-15837 The California Company 

“ce “e ce “ec 

“ce “oe “e “ec 


“cc “ “ 73 
“ “ “ “ 


G-15838 Hiawatha Oil and Gas Company 
G-15839 Texas Gulf Producing Company 
G-15840 Plymouth Oil Company 
G-15841 Midwest Oil Corporation 
G-15842 Midwest Oil Corporation (Operator), et al. 
G-15843 Warren Petroleum Corporation 
G-15844 Monsanto Chemical Company 
“oe ‘ “ce oe 


G-15845 Bert Fields, et al, 
G-15846 Union Oil Company of California 
“oe “ce “cc “ce se “ce 
“ce “ “ee “e “ee “e 
“ee “oe «ce “e “ce “ 
“e ae “ee ae ae “e 
“ce “ce “ce “ce “ec ce 
“ce “e “ec “ee “ce “ec 
“ce “ee “ae ae ce “ec 
oe “ce “e ce “e ec 
ce “ec “ce “ce “ce ce 
G-15847 Union Oil Company of California, et al. 
“oe “e “é “ce “e oe cece 
G-15848 Jefferson Lake Sulphur Company 
G-15849 Morris Rauch, et al. 
G-15850 Jefferson Lake Sulphur Company (Operator), et al, 
“ae “e “e “e “ee «e eee 


G-15851 Monsanto Chemical Company (Operator), et al. 
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Docket 
Number Respondent 
G-15852 J. P. Owen (Operator), et al. 
G-15853 Sellwood and Myers 
G-15854 Charles B. Wrightsman 

ae “se oe (x3 
G-15855 Hope Producing Company (Operator), et al. 
G-15856 McIntyre Oil Company 
G-15857 Crescent Oil and Gas Corporation 
G-15858 Republic Natural Gas Company 

ae ee “e c ae 


G-15859 Newmont Oil Company 
G-15860 Lyons and Logan, et al, 
G-15861 Texas Gas Exploration Corporation 
G-15862 Paul M. Raigorodsky 
G-15863 Plymouth Oil Company (Operator), et al. 
G-15864 M. Anisman, Trustee 
G-15865 J.B, Butler 
“e eae “e 
G-15866 J. M. Flaitz and R. B. Mitchell 
(Operator), et al. 
G-15867 Sinclair Oil and Gas Company 
G-15868 The Pure Oil Company 
“es we oe “e oe 
G-15869 M. H. Marr 
G-15870 Tidewater Oil Company 
G-15871 Bert Fields (Operators), et al. 


639 


G-15872 Ted Weiner et al. 
“oe 


“ce ce 6666 
“cc “ oe 66k 


G-15873 Trice Production Company 
G-15874 |. L, James and Company Incorporated, et al. 
“e “e 


“occ 66 “ “ cobs 
“ cOee 6b “ “ee “cc ce be 


G-15875 J. I. Roberts 

G-15876 Marshall R. Young, et al. 

G-15925 Kerr-McGee Oil Industries, Inc. 

G-15926 General American Oil Company of Texas 

G-15927 M. H. Marr 

G-15928 Oil Participations Inc. 

G-15929 Petroleum Leaseholds, Inc., et al. 

G-15930 Jack W. a td 

G-15931 Crescent Production Company, Inc., et al, 
“ce “e “e “oe “oe eae 
“cc “cs “cc “ee cc G6 bE 
“e “se “ce “e ce ec’ 
ce “e “ee “cc oe cece 
“e “ce ce “ce ee cece 
oe “ce oe “ce “ce cece 
“e “ce «e ce “ec coe’ 


G-15932 Crescent Production Company, Ino, 
“oe “ce “e “ce “es 
G-15933 General Crude Oil Company 
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Docket 
Number 


G-15934 


G-15935 
G-15936 
G-15937 
G-15938 
G-15939 
G-15940 
G-15941 


“se 

ae 

“ 

“se 

“ee 
G-15942 
G-15943 
G-15944 
G-15945 
G-15947 
G-15948 

te 


G-15949 
“ 


G-15950 
G-15951 
G-15952 
G-15953 
G-15954 
G-15955 
G-15956 


oe 

“eé 
G-15957 
G-15958 
G-15959 
G-15960 
G-15961 
G-15962 
G-15963 
G-15966 
G-15967 


G-15968 
G-15969 
“ 


G-15970 
G-15971 
G-15972 
G-15973 
G-15974 
G-15975 
G-15976 
G-16023 
G-16024 
G-16025 


Respondent 


A. J. Hodges Industries, Inc. 
(Operator), et al. 

M. L. Mayfield, et al, 

C. H. Lyons, Sr., et al. 

J. I, Roberts 

P. R. Rutherford 

Francis W. Scott 

Sinclair Oil & Gas Company 

Harway Producers, Ine. 
“e « ina 


“ “ a3 
73 “ “ce 
“ “ “ 
“ “ “ 


John Franks (Operator), et al. 

Humble Oil & Refining Company 

C. H. Lyons, Sr. (Operator), et al, 

Monsanto Chemical Company (Operator), et al. 
Union Texas Natural Gas Corporation 

D. B. McConnell (Operator), et al. 

cece “ce “ee coe? 


United Carbon Company 
“ce “ce “ee 


F. A. Callery, Inc. (Agent), et al. 
J. F. Pritchard 

Wilber J. Holleman 

W. E. Walker and J. R. Meeker 
C. A. Hilburn, et al. 

Hurley Oil & Gas Company, et al. 
F. A. Callery, et al. 


Occ 6 cock 
COee be oc 


F. A. Callery, Inc. (Operator), et al. 
Sohio Petroleum Company 
J. I. Roberts 
Pioneer Oil & Gas Company, Inc., et al. 
ng L. Adams, Sr., et ai. 

ateman Drilling Company (Operator), et al. 
ML. Mayfield = pany (Op )» 
J.C, Trahan, Drilling Contractor, Inc. 
J.C. Trahan, Drilling Contractor, Inc., 

(Operator), et al. 

J.C. Trahan (Operator), et al. 
The Atlantic Refining Company 

‘ « « «6 


The British-American Oil Producing Company 
Herman Brown 

Columbian Carbon Company 

James M. Cunningham (Operator), et al. 
Vernon Elledge & W. E. Hall, Jr. 

Slick Oil Corporation 

Delta Drilling Company 

Union Texas Natural Gas Corporation 

Oil Participations Incorporated 

Jones-O Brien, Inc., et al. 
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Docket 


Number Respondent 


G-16032 
G-16033 
“ce 


“ 
“ce 
“ 
“ 


G-16034 
G-16035 


G-16036 
G-16037 
G-16038 
G-16039 
G-16040 
G-16041 
G-16042 
G-16043 
G-16044 
G-16045 
G-16046 
G-16047 
G-16048 
G-16049 
G-16050 

“ 

“ 

“ce 


G-16051 
re; 


G-16052 
G-16053 
G-16055 
G-16057 
G-16058 
G-16059 
G-16060 
G-16061 
G-16062 
G-16063 
G-16064 
G-16065 
G-16066 
G-16067 


Jesse M. Brooks, et al. 
The Atlantic Refining Company 
“e “oe “e “oe 
“e oe “ce “oe 
“ce “oe “cc “e 
“ce oe “cc “ce 
“e “e “cc “cc 
The Atlantic Refining Company (Operator), et al, 
Mid-Land Petrochemical Company 
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The Lincoln-Converse Company 

R. S. Barnwell, Jr. (Operator) 

J.C. Trahan (Operator), et al. 

The F O Corporation 

M. Ascher, et al. 

Sunray Mid-Continent Oil Company (Operator), et al. 
Petroleum Leaseholds Inc. (Operator), et al. 
Vincent & Welch Inc. (Operator), et al. 
Vincent & Welch Inc., et al. 

J. 8. Rushing 

M. P. O'Meara, et al. 

Bycade Oil Corporation 

Austin E. Stewart, et al. 

Carter-Jones Drilling Company 

A. J. Hodges Industries Inc. 


6666 6 
“6 6c 6 “cc “cc 
so ce 6b “cc “ 


T. L. James and Company Inc. 
‘ 


rye ee “cc “cc ‘ 


Hudson Gas & Oil Corporation, ¢¢ al. 

Sunray Mid-Continent Oil Company 

Harway Producers Inc. 

Eulalie M. Nobles, et al. 

Cuban American Oil Company 

Joseph M. Jones (Operator), et al. 

Sohio Petroleum Company 

W. H. Cocke 

Crescent Oil & Gas Corporation 

HL. 8. Cole, Jr., et al. 

J. Ray McDermott & Company, Inc, 

Pan American Petroleum Corporation 
c 


“cc “cc “ ‘ 


Pan American Petroleum Corporation (Operator), et al. 
“ce é “ee “e 


“cc co 66 
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Docket 
Number Respondent 


G-16068 F. A. Callery, Inc., et al. 
G-16069 F. A. Callery, Inc. (Agent), et al. 
G-16070 F. A. Callery, Inc., et al. 
“e “cc “cc “ec cc be 
G-16071 Mar-Tex Oil & Gas Company, et al. 
G-16072 Howell & Howell (Operator), et al. 
G-16074 Union Oil Company of California (Operator) 
G-16075 United Carbon Company 
G-16076 The Atlantic Refining Company 
G-16077 Cheyenne Oil Corporation of Delaware (Operator), et al. 
G-16079 C. H. Lyons, Sr., et al. 
G-16115 Warren Petroleum Corporation 
G-16116 Harold L. Woods, et al. 
G-16121 Southwest Natural Production Company 
G-16129 Marshall R, Young (Operator), et al. 
G-16181 Norman V. Kinsey Jr., et al. 
G-16182 Amerada Petroleum Corporation 
G-16184 J. 1. Roberts 
G-16185 J. L Roberts 
G-16186 J. I. Roberts 
G-16239 H, L, Hawkins & H. L. Hawkins Jr. 
G-16241 Mound Company, et al. 
G-16242 Nicklos Oil & Gas Company, et al. 
G-16243 Midwest Oil Corporation 
G-16244 H. T. Shalett and David Crow 
G-16245 Walter Duncan 
G-16246 Walter Duncan (Operator), et al. 
G-16248 J. R. Frankel, et al. 
G-16250 Southwest Gas Producing Company, Inc., et al. 
G-16252 The Ohio Oil Company (Operator), et al. 
G-16318 Nelson Bunker Hunt Trust Estate 
G-16319 William Herbert Hunt Trust Estato 
G-16320 Lamar Hunt Trust Estate 
G-16321 General American Oil Company of Texas, (Operator), et al. 
oe “cc oe “e “oe “e oe ce “ce 
“oe “ec “ce “ “e oe “ ce “ce 
G-16322 General American Oil Company of Texas 
G-16323 Murphy Corporation, (Operator), et al. 
G-16324 Harway Producers, Inc. 
G-16325 Crescent Production Company, Inc. 
G-16326 Haroldson L. Hunt, Jr., Trust Estate 
G-16327 Hunt Oil Company 
oe “ee “ce oe 
G-16328 Murphy Corporation, et al. 
G-16329 Southwest Natural Production Company 
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Docket 


Number Respondent 


G-16334 
“cc 


G-16335 
G-16336 
G-16338 
G-16340 
G-16341 
G-16342 
G-16343 
oe 


G-16407 


G-16409 
G-16411 
G-16412 
G-16427 
G-16470 
G-16473 
G-16474 
G-16475 
G-16488 
G-16489 
G-16491 
G-16590 
G-16591 
G-16604 
‘ 


G-16605 
“e 


G-16606 
G-16607 
G-16608 
G-16609 
G-16681 
G-16694 
G-16724 
G-16728 
G-16798 
G-16805 
G-16886 
G-16892 
G-16893 
G-16897 
G-16898 
G-17773 


Gulf Oil Corporation 
ac “e “ 

The Superior Oil Company 

Union Producing Company 

Monsanto Chemical Company 

James A. Hunter 

Placid Oil Company (Operator), et al. 

Sunnyland Contracting Company, Inc, 

George C; MeGnco (Operate) 


Southwest Natural Production Company 
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Crescent Production Company, Inc., et al. 
“ee sé “e “ec cc ce 
The Atlantic Refining Company 
Wheless Drilling Company (Operator), et al. 
Max Pray (Operator), et al. 
Virginia Abney Whelan 
Mrs. H. Louise Herrington 
R. RB Frankel 
United Carbon Company 
Sunray Mid-Continent Oil Company 
Republic Natural Gas Company 
Gas Gathering Corporation 
Socony Mobil Oil Company, Inc. (Operator), et al. 
Lamar Hunt Trust Estate 


iv “cc “ac 


William Herbert Hunt Trust Estate 
““c “ “ee 


“ce “ 


Nelson Bunker Hunt Trust Estate 

Lamar Hunt 

Rayville Natural Gas Company Incorporated (Operator), et al. 
Midwest Oil Corporation 

Nelson Bunker Hunt Trust Estate 

M. Ascher, et al. 

Sinclair Oil & Gas Company 

Walter Duncan (Operator), et al. 

M. H. Marr 

The Pure Oil Company 

. L. Hawkins & H. L. Hawkins, Jr. 

Simon Herold, et al. 

Humble Oil and Refining Company (Operator), et al, 
Republic Natural Gas Company 

Gulf Oil Corporation, (Operator), et al. 

Crescent Drilling Company, Inc. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Josepa C. Swrypter, Chairman; 
Howarp Morean, L. J. O’Connor, Jz., and Cuartes RB. Ross. 


Docket Nos. G-15546, et al.* 
Texaco Inc., et al.* 


Order Requiring Refunds in Certain Proceedings and Terminating 
All Proceedings ? 


(Issued March 5, 1962) 


Respondents in the above-entitled proceedings have here- 
tofore filed proposed increased rates solely reflecting reim- 
bursement for the additional gas gathering tax of one cent 
per Mcf imposed upon said respondents, effective August 
1, 1958 by the State of Louisiana pursuant to Section 678 
of Title 47 of the Louisiana Revised Statutes. Respond- 
ents’ proposed rates were suspended for one day and there- 
after permitted to go into effect subject to refund of 
the increase in the event the tax was subsequently invali- 
dated. On November 17, 1958, the Louisiana legislature 
suspended the operation of the gathering tax, effective De- 
cember 1, 1958, and early in 1960 the Louisiana Supreme 
Court held the tax unconstitutional. Bel Oil Corp. et al. v. 
Rufus W. Fontenot, Collector, 238 La. 1002, 117 S. 2d 571; 


* As noted in Appendix A hereof under columns entitled ‘‘Docket Nos.’’ 
and ‘‘Respondents,’’ 


1 This order does not provide for consolidation of the proceedings involved 
herein, nor should it be so construed. 


2 Act No. 8, approved June 16, 1958, 47 La, Rev. Stat. 1950, §678. The 
additional tax imposed by Section 678 was intended as a temporary supple- 
ment to the existing gathering tax of one cent per Mcf, imposed under 47 
La. Rev. Stat. 1950, § 671, which had been in effect since June 22, 1954. 
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Southern Natural Gas Co. v. Robert Q. Roland, Collector of 
Revenue, 240 La. 471, 123 S. 2d 891. 


On February 21, 1961, the Commission, without prior 
notice and without hearing, issued an order requiring re- 
spondents in all of the above proceedings to refund to their 
purchases the amounts collected subject to refund under 
the Commission’s original suspension orders. Timely ap- 
plications for rehearing of the February 21 order were filed 
by respondents in the proceedings listed in Appendix B 
hereto, and by order of April 14, 1961 such applications 
were granted by the Commission. 


703 


By order issued May 29, 1961, again without notice to 
potentially interested parties and again without hearing, 
the Commission modified its February 21 order to provide 
in effect that rate refunds would be required of respondents 
only to the extent that respondents were able to obtain 
corresponding tax refunds from the State of Louisiana. 
The order also denied petitions to intervene which had 
been filed in March and April by Transcontinental Gas Pipe 
Line Corporation (Transco), Southern Natural Gas Com- 
pany (Southern), and a group of four eastern distributing 
companies (Distributors).° ‘As a corollary to this action, 
the Commission rejected a joint and several application for 
rehearing of the February 21 order tendered by the Dis- 
tributors along with their petitions for intervention. 


On June 28, 1961, Transco and United Fuel Gas Company 
(United Fuel), which had been admitted as an intervenor 
in some of the proceedings, filed applications for rehear- 
ing of the May 29 order in the dockets listed in Appendices 
C and D hereto, respectively. The Commission took no 
action on the Transco and United Fuel applications within 


3 Long Island Lighting Company, Public Service Electric and Gas Company, 
Philadelphia Electric Company, and The United Gas Improvement Company. 
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thirty days of their filing, and therefore such applications 
must be ‘‘deemed to have been denied.’’ Transco, on July 
28, 1961, filed petitions for review of the May 29 order in 
the Court of Appeals for the District of Columbia Circuit 
(CADC Nos. 16510, 16538); United Fuel filed no petition 
for review. 


On June 27, 1961, the Memphis Light, Gas and Water 
Division (Memphis), and on June 28, 1961, Texas Gas 
Transmission Corp. (Texas Gas), filed petitions seeking 
leave to intervene in the proceedings listed in Appendix 
E hereto, and concurrently therewith both companies ten- 
dered applications for rehearing of the said May 29, 1961 
order.* 


By order issued August 30, 1961, the Commission re- 
opened all of the above-entitled proceedings and permitted 
the Distributors, Transco, Southern, Memphis, Texas Gas, 
and United Fuel to intervene in the proceedings designated 


in their respective petitions for intervention and for rehear- 
ing. The order also authorized respondents and intervenors 
to file statements of position with respect to the contro- 
verted issues. 


By order issued October 31, 1961, the Commission de- 
nied motions by certain respondents for rehearing of the 
August 30, 1961 order, explaining 


704 


that its decision to reopen all of the instant proceedings 
had been prompted by concern as to whether potentially 
interested parties had been given adequate notice of the 
Commission’s earlier actions. To remedy any prior lack 
of notice, the Commission on November 6, 1961 issued and 


4 Memphis sought intervention in proceedings which involve rates for gas 


purchased by Texas Gas, its direct supplier. Texas Gas sought intervention 
in proceedings which involve rates for gas purchased by it. 


197 


(704) 


caused to be published in the Federal Register a notice 
fixing November 30, 1961 as the deadline for filing petitions 
to intervene in these proceedings. As a result, petitions 
to intervene in certain proceedings were tendered for filing 
within the prescribed deadline by Texas Eastern Trans- 
mission Corporation (Texas Eastern), Tennessee Gas 
Transmission Company (Tennessee), Southern, and United 
Fuel.* 


Petitions for review of the order of August 30, 1961 have 
been filed by a number of respondents in the Court of Ap- 
peals for the Fifth Circuit and the Court of Appeals for 
the District of Columbia Circuit.° 


In their various statements of position, motions for re- 
consideration, and petitions for review, respondents have 
urged that the order of August 30, 1961 be vacated as to 
their respective proceedings, on the ground that the Feb- 
ruary 21, 1961 order, May 29, 1961 order, or both, are 
final orders and as such may not be reconsidered. They 


contend, among other things, that if an aggrieved party 
neglects to apply for rehearing and petition for court re- 
view of a Commission order in the manner prescribed by 
Section 19 of the Natural Gas Act (hereinafter called ‘‘the 
Act’’), then the order becomes irrevocable as to all parties, 
including the Commission. 


It is evident from the foregoing chronology that Transco, 
United Fuel, Memphis, and Texas Gas took appropriate 


& The thirty foar dockets in which Southern petitioned to interveno on 
November 20, 1961 did not include any of the proceedings in which it had 
earlier sought intervention and been permitted to intervene by the order of 
August 30, 1961. United Fuel’s petition of November 8, 1961 sought inter- 
vention in docket numbers G-13972, G-16042, and G-16070, in which it had 
earlier inadvertently omitted to intervene. 

6 Fifth Circuit Case Nos. 19403 (F. A. Callery, Inc.), 19395 (Hunt Oi 
Company et al.), 19399 (Sun Oil Company), 19401 (Placid Oil Company, 
J. B. Goff, Trustee) ; D. C. Circuit Case Nos. 16787 (Pan American Petroleum 
“orporation), 16794 (Sun Oil Company). 


198 


(705) 


steps to preserve their standing in these proceedings and 
are not dependent upon any sua sponte action of the Com- 
mission in order to qualify for a rehearing of the May 29 
order. Transco filed a timely application for rehearing of 
the May 29 order denying its earlier petition for interven- 
tion, and when the Commission failed to act on such appli- 
cation within thirty days, 
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filed a timely petition for review. Since the record in our 
proceedings has not yet been filed in the Court of Appeals, 
we still retain jurisdiction under Section 19(a) of the Act 
to affirm, modify, or set aside our May 29 order. 


United Fuel, already admitted as an intervenor, likewise 
filed a timely application for rehearing of the May 29 order, 
and its subsequent omission to seek court review did not 
affect its standing before the Commission. It is true that 
by virtue of our failure to act upon United Fuel’s applica- 


tion within thirty days, such application must, under Sec- 
tion 1.34(c) of the Commission’s Rules of Practice and Pro- 
cedure, be ‘‘deemed to have been denied.’’ That section, 
however, the sole purpose of which was to establish a defi- 
nite commencement date for the running of the sixty day 
period within which to petition for judicial review under 
Section 19(a) of the Act,” was not intended and cannot be 
construed to disable the Commission from granting an 
application for rehearing later than the thirtieth day after 


7 Section 19(a) of the Act provides that an application for rehearing 
which is unacted upon for thirty dzys ‘‘may be deemed to have been denied.’’ 
(Emphasis added). In Tezxas-Ohio Gas Co. v. Federal Power Comm., 207 
F. 2d 615 (D.C. Cir. 1953), it was held that because of the indefiniteness of 
the statutory language, the sixty day limitations period for filing petitions for 
review would not commence to run absent a general rule of the Commission 
that thirty-day inaction ‘‘shall’’ be deemed denial. Shortly thereafter, the 
Commission adopted Section 1.34(c) in order to avoid a repetition of the re- 
sult in the Texas-Ohio case. 
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its filing. In any event, the order of August 30, reopening 
all proceedings, was issued prior to the expiration of the 
sixty day period for filing a petition for review. Section 
19(a) of the Act provides that ‘‘ontil the record in a pro- 
ceeding shall have been filed in a court of appeals * * * 
the Commission may at any time * * * modify or set aside, 
in whole or in part, any filing or order made or issued by 
it under the provisions of this Act.”’ If the Commission 
retains jurisdiction to modify a prior order, and perhaps 
render litigation unnecessary, even after a petition for re- 
view of that order has been filed, then by reasonable infer- 
ence it must also have such jurisdiction, absent a petition 
for review, during the period in which such petition would 
be timely and no reliance could legitimately be placed on 
the finality of the prior order. 


Memphis and Texas Gas filed petitions to intervene and 
tendered applications for rehearing less than thirty days 
after the May 29 order, and by such action preserved their 


standing. Respondents argue that such petitions were un- 
timely because filed after the issuance of final orders termi- 
nating the proceedings. This contention, however, over- 
looks the fact that prior to May 29, 1961, Memphis and 
Texas Gas had not been aggrieved, nor their right to a re- 
fund placed in doubt, by any order of 
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the Commission, and that the Commission had neither held 
hearings, invited statements of position, nor fixed a time 
for intervention. Under these circumstances, it was not 
untimely for Memphis and Texas Gas to seek intervention 
subsequent to the May 29, 1961 order as a means of sub- 
mitting timely applications for rehearing thereof. 


With respect to all other proceedings, the action taken 
by the Commission in its August 30, 1961 order was sua 
sponte and, as explained in our October 31, 1961 order, was 
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prompted by concern as to whether potentially interested 
parties had been given adequate notice and opportunity to 
be heard prior to May 29, 1961. Careful restudy of the 
intricate history of these proceedings has satisfied us that 
lack of formal notice prior to the May 29 order did not 
irreparably prejudice any party now before the Commis- 
sion. Southern and the Distributors were obviously not 
prejudiced, since they filed timely petitions for intervention 
subsequent to the February 21 order. Upon denial of those 
petitions, their proper course was to apply within thirty 
days for a rehearing of the May 29 order. Public Service 
Commission of New York v. Federal Power Commission, 
284 F.2d 200, 204 (D.C. Cir. 1960). Texas Eastern, Tennes- 
see, United Fuel, and Southern—all of which filed petitions 
to intervene during the month of November, 1961—are 
direct purchasers of respondents, and as such were routinely 
served with copies of the May 29 order.* They, too, had 
ample opportunity to seek intervention and/or rehearing 
but neglected to do so. It might be added, moreover, that 
each of the above pipelines was served with a copy of the 
April 14, 1961 order granting rehearing to certain of the 
respondents. Such notice was sufficient to alert the pur- 
chasers that the Commission was contemplating modifica- 
tion of its February 21 order and that the refund seemingly 
promised them by said order was in jeopardy. Although 
failure of the November petitioners to seek intervention 
and/or rehearing prior to May 29 did not bar them from 
doing so promptly thereafter, their protracted lack of dili- 
gence both before and after the controverted order prevents 
us from extending them grace at this late date. 


In light of the preceding considerations, we shall vacate 
the August 30 order insofar as it permitted intervention by 
Southern and the Distributors and insofar as it reopened 


8It is the Commission’s practice to serve direct purchasers with copies 
of all orders relating to action taken with respect to their suppliers. 
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proceedings other than those designated in Appendices C, 
D, or E hereto. Additionally, we shall reject as untimely 
the petitions for intervention filed in November, 1961, by 
Texas Eastern, Tennessee, Southern and United Fuel. In 
taking this action, however, we do not intend and should 
not be construed to foreclose any party from seeking what- 
ever relief, if any, may be appropriate under state law. Cf. 
Pan American Petroleum Corp. Vv. Superior Court, 366 US. 
656 (1961). 
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We consider now the ultimate substantive issue raised by 
these proceedings, i.e., whether respondents who declined 
to pay the tax under protest and thereby failed to qualify 
for a tax refund from the state of Louisiana should be ex- 
empted from the duty to refund tax-reimbursement amounts 
to their customers. The answer to this question depends, 
in part at least, upon the meaning of the Commission’s 
original orders in 1958. On July 11, 1958, anticipating 
that the new Louisiana tax would trigger rate filings based 
upon tax-reimbursement clauses in the producers’ contracts 
with the pipelines, the Commission issued Order No. 206, 20 
FPC 28, in which it prescribed a simplified procedure for 
filing proposed rate increases based on the tax, waived the 
thirty day notice requirement for such filings, and an- 
nouced that it would suspend such rates for one day and 
then permit them to go into effect subject to refund. Pro- 
posed rates filed pursuant to Order No. 206 were suspended 
for one day by identical orders * issued in each docket, the 
pertinent terms of which were as follows: 


(D) Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and 
in such manner as may be required by final order of 


9 See, ¢.g-, Shell Oil Company (Operator), Docket No. G-15552, 20 FPC 
Beports 105 (July 30, 1958). 
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the Commission, the difference between the presently 
effective rate and charge and the proposed increased 
rate and charge hereby allowed to become effective in 
the event the additional tax of one cent per Mef levied 
by the State of Louisiana is for any reason held to be 
invalid. Should such additional tax eventually be held 
invalid and the State of Louisiana make refund, with 
interest, of the tax monies collected pursuant to the 
said Act No. 8 of 1958, then, and in that event, a pro- 
portionate part of the interest so received by the Re- 
spondent herein shall be passed on and paid to the 
persons entitled thereto at such times and in such 
amounts, and in such manner as may be required by 
final order of the Commission. 


From the first sentence of the above paragraph it is clear 
that the obligation to refund the difference between the 
‘presently effective rate’’ and the ‘‘proposed increased 
rate’’ was contingent solely upon the judicial invalidation 
of the tax. It was only the duty to refund interest, under 
the second sentence, which was made to depend upon the 
receipt by respondents of a refund from the state. A con- 
tingency carefully written into the second sentence cannot 
reasonably be deemed implicit in the first, from which it 
was omitted. Confronted also by an order in terms ex- 
posing them to refund obligations regardless of 
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whether they were made whole by the state, respondents 
could have moved for reconsideration of the suspension 
orders or otherwise sought clarification from the Commis- 
sion. In failing to do so they assumed the risk that the 
Commission’s orders meant what they said. 


In support of a contrary interpretation, respondents rely 
upon two letters from the Commission to the Collector of 
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Revenue of the State of Louisiana, dated October 2, 1958, 
and October 28, 1958, respectively, and published in Com- 
mission press releases. The same letters were also cited 
by the Commission itself—misguidedly, we now concede— 
in the May 29 order. It is elementary that the obligations 
of parties subject to regulation by this Commission are 
governed by the plain language of its official orders, not 
by its subjective intent as expressed in collateral corre- 
spondence made public in press releases. However, even 
if the suspension orders were so ambiguous as to require 
extrinsic illumination, we should still not regard the par- 
ticular letters in question as persuasive glosses. While 
certain language in the letter of October 2 does seem to 
suggest that respondents’ refund obligation should be 
limited to amounts actually received from the state, an 
opposite conclusion is inferable from the letter of October 
28, the core of which was as follows: 


Neither this general order nor the orders subsequently 


adopted in accordance with its terms suggested in any 
way that a suit should be brought to test the validity of 
the Louisiana gathering tax, but merely sought to pro- 
tect ultimate consumers im a proper manner against 
payment of operating expenses which included the tax 
if the tax is held to be imvalid, 


Indeed, in Opinion No. 978, El Paso Natural Gas 
Company, Docket No. G-2018, issued November 26, 
1954 (13 F.P.C. ), the Commission refused to 
allow as an operating expense a payment by El Paso 
of a somewhat similar tax under a Texas statute sub- 
sequently declared invalid, notwithstanding the failure 
of El Paso to make its tax payments to the State under 
protest. A similar ruling was made in Opinion No. 
969, Panhandle Eastern Pipe Line Company, issued 
April 15, 1954 (13 FPC ). 
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The Federal Power Commission has no desire to 
force the testing of a State statute and it is not doing 
so in the present instance. Nevertheless, before adopt- 
ing Order No. 206, zt was advised by a number of pipe- 
line companies subject to the Natural Gas Act that they 
intended either to test the Louisiana gathering tax or 
would see that a test suit was filed. Therefore, in order 
to protect ultumate consumers against imposition of 
tax expense held to be unlawful, some steps had to 
be taken along the lines of Order No. 206 and the orders 
subsequently isued thereunder. Some of the companies 
which previously advised the Commission that the 
Louisiana law would be tested in court have again ad- 
vised the Commission to the same effect. Under these 
circumstances it would not appear appropriate to 
amend Order No. 206. (Emphasis added.) 


709 


Citation of El Paso Natural Gas Company” in this con- 
text indicates that the Commission deemed it immaterial 
to the producers’ refund obligation whether they paid the 
tax under protest or not. Moreover, in light of the advice 
received by the Commission that pipeline companies had 
already decided to test the statute, its disclaimer of any in- 
tent to ‘‘force’’ such test meant simply that Order No. 206 
was a response to the prospect of litigation, not an attempt 
to bring litigation about. Such disclaimer carried no im- 
plication whatever that respondents who did not protect 
their right to a refund from the state would be exonerated 


10 Opinion No. 278, Docket No. G-2018, 13 F.P.C, 421, 436. See Panhandle 
Eastern Pipe Line Company, Docket No. G-1116, et al., 13 F.P.C. 53, 103. Cf., 
Tennessee Natural Gas Line, Inc. v. F.P.C., 221 F. 2d 531 (D.C. Cir. 1954). 
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from the duty to refund appropriate amounts to their cus- 
tomers.* 


In view of the conflicting inferences to which the above 
letters give rise, they can scarcely be relied upon as guides 
to the interpretation of the suspension orders. The same 
must be said of various orders, cited by respondents, grant- 
ing certificates of public convenience and necessity in pro- 
ceedings involving the Louisiana gas gathering tax as part 
of the initial rate, and expressly conditioning the appli- 
eants’ refund obligations upon the payment to them of 
tax refunds by the state.* Whether the absence of a com- 
parable condition in the instant rate suspension orders was 
the result of inadvertence or policy, the fact remains that 
the Commission cannot be deemed to have implied by silence 
in the rate orders what it took pains to spell out in the 
certificate orders. 


It is possible that the suspension orders were not in- 


tended to fix conclusively the scope of respondents’ refund 
obligation, but instead reserved that matter for later deter- 
mination by final orders of the 


11 Under Louisiana law, payment under protest does not oblige the taxpayer 
to file a suit, 90 long as he shows that litigation involving the validity of the 
assesament is already pending in the courts and so long as he agrees to abide 
by the results of such litigation, 47 La. Rev. Stat., § 1576. Actually, Bel OW 
Corp. v. Fontenot, supra, the case in which the gathering tax was eventually 
struck down, had been pending in the 19th Judicial District Court, East Baton 
Bouge Parish, since December 6, 1954. (Docket No. 51809). Therefore, it 
would not have been necessary for any producer to ‘‘test’? the statute in order 
to preserve its right to a refund. 


12 See, ¢.9-, Transcontinental Ges Pipe Line Corporation, et al, Docket Nos. 
G-13143, et al., Opinion No. 315, issued September 4, 1958, 20 FPC at 285; 
Texas Gas Transmission Corp., ct al., Docket Nos, G-14494, et al., order issued 
December 4, 1958; American Louisiana Pipe Line Company, et al., Docket No. 
G-15053, et al., order issued November 7, 1958. 
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Commission. If so, then whatever discretion the Commis- 
sion retained was exercised in the order of February 21, 
which once again required refunds of all producers without 
hint of qualification. The chief ordering clause of that 
order provided as follows: 


(A) The above-designated increased rates are dis- 
allowed and Respondents shall refund their respective 
purchasers the amounts collected under the respective 
agreements and undertakings filed in compliance with 
the Commission’s orders herein together with a pro- 
portionate part of any interest received from the State 
of Louisiana. 


The above clause was later modified by the order of May 
29,1961. For present purposes we need not decide whether 
such modification was inconsistent with the mandate con- 
tained in the original suspension orders or whether it fell 


within the range of discretion left open by such orders. 
In either case it still lies within our discretion to reimpose 
the unqualified refund obligation originally embodied in 
the February 21 order, and upon full consideration of the 
competing equities involved herein, we deem such imposi- 
tion appropriate. 


By the time the Section 678 tax had become effective, 
litigation testing the validity of the Louisiana gathering tax 
was already before the courts;!* the Commission’s suspen- 
sion orders had in terms prescribed a duty to repay pur- 
chasers if the tax were held invalid; and, in many instances, 
the pipelines had written the producers, cautioning or de- 
manding them to pay the tax under protest.* Thus, re- 


13 See f.n. 11, supra. 

14 See, ¢.g., Southern’s Statement of Position, pp. 14-15; Transco’s State- 
ment of Position, p. 10; Texas Gas’s Statement of Position, p. 4; United 
Fuel’s Statement of Position, p. 4. 
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spondents were amply forewarned of the consequences they 
invited in refusing to register protests. Such refusal can- 
not be justified on the ground that payment under protest 
would have launched respondents into immediate litigation 
or would have encouraged the State of Louisiana to raise 
its severance tax in order to replace lost revenues. Since 
litigation to challenge the gathering tax was already pend- 
ing, no protesting producer would have been forced to 
initiate a test case.* Moreover, the degree of likelihood 
that Louisiana would respond by raising the severance tax 
(a point on which no evidence has been presented), and if 
so, whether forfeiture of the gathering tax refund would 
have yielded a net benefit to the purchasers and consumers 
who would eventually have had to pay a 
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large part of the tax, were not questions of unilateral con- 
cern to respondents. At the very least, it was incumbent 
upon them to consult with and seek the approval of the 
purchasers for the course they proposed to follow.* The 
purchasers themselves had no standing under Louisiana 
law to protest the assessments and were entirely dependent 
upon their respective suppliers to protect their interests. 
Some producers paid the tax under protest; others, either 
through negligence or conscious policy, did not protest. 
Under all the circumstances, we see no justification for 
burdening pipeline, distributor, or consumers with the con- 
sequences of a unilateral decision by the producer, heed- 


15 See fn. 11, supra. 


1eIt may well be that respondents were under a legal duty to preserve 
the rights of their customers to recover the invalid taxes, and that they could 
be held to account for breach of that duty, even if the Commission’s sus- 
pension order had required refund only of such amounts as were actually re- 
covered from the state. Cf. Natural Gas Pipeline Co. v. Harrington, 246 F. 2d 
915 (5th Cir. 1957). 
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less, in many cases, of the express admonitions of its cus- 
tomers. 


Many of the instant proceedings involve sales by a re- 
spondent to more than one purchaser under different rate 
schedules. It is argued by respondents that the May 29 
order should be revised and refunds ordered only with re- 
spect to rate schedules or supplements involving a direct or 
secondary purchaser which has been properly permitted to 
intervene and whose petitions to intervene or application 
for rehearing was the basis for reopening the docket. We 
agree with this contention and accordingly shall require 
respondents in proceedings listed in Appendices C through 
E hereto, respectively, to refund amounts collected subject 
to refund under rate schedules applicable to Transco, United 
Fuel, and Texas Gas. 


Several of the intervenors have taken the position that 
their contracts obligate them to reimburse their respective 


suppliers only for valid taxes, and therefore, under Umted 
Gas Pipeline Co. v. Mobile Gas Service Corp., 350 U.S. 332 
(1956) the Commission has no choice but to order refunds. 
Having decided on other grounds to order refunds, we 
deem it unnecessary to pass upon the Mobile question or 
to construe the tax reimbursement provisions of the subject 
contracts. 


One additional matter needs to be settled. Union Oil 
Company of California (Union) claims that the issue of 
reimbursement for the additional gathering tax in Docket 
Nos. G-15846 and G-15847 was covered by Union’s offer 
of settlement, accepted by the Commission in its order of 
January 13, 1960, in Docket Nos. G-4331, e¢ al. That set- 
tlement order, however, did not purport to apply to Docket 
Nos. G-15846 and G-15847. Moreover, by order issued 
March 17, 1960 in Docket Nos. G-4331, et al., the Commis- 
sion accepted for filing the superseding rate schedule sup- 
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plements of Union, tendered in compliance with the said 
order of January 13, 1960, upon condition that such ac- 
ceptance would not impair 
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Union’s obligation to refund to Transco the .75¢ per Mcf 
Louisiana gathering tax reimbursement subject to refund 
in Docket Nos. G-15846 and G-15847. Accordingly, we be- 
lieve that Union should be required to refund the amounts 
collected, subject to refund, in Docket Nos. G-15846 and 
G-15847. 


The Commission finds: 


(1) Good cause has been shown for vacating the August 
30, 1961 order insofar as it reopened the proceedings in 
Appendix A, except for those proceedings listed in Ap- 
pendices C through EB inclusive, and insofar as it permitted 
Southern and the Distributors to intervene in certain pro- 
ceedings. 

(2) The petitions to intervene filed in November, 1961 


by Texas Eastern, Tennessee, Southern, and United Fuel 
should be rejected as untimely. 


(3) It is in the public interest and necessity in the ef- 
fective administration of the Natural Gas Act that the 
supplements filed in the proceedings listed in Appendices C 
through E hereof with respect to sales of gas to Transco, 
United Fuel, or Texas Gas be disallowed, and that refunds 
be made to said purchasers. 


The Commission orders: 


(A) The increased rates reflected in the rate supplements 
applicable to Transco, United Fuel, and Texas Gas in the 
proceedings designated in finding (3) above are disallowed 
and respondents in such proceedings shall refund to said 
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purchasers the amounts collected under the respective agree- 
ments and undertakings filed in compliance with the Com- 
mission’s suspension orders herein, together with a pro- 
portionate part of any interest received from the State of 
Louisiana. 

(B) Any purchaser which receives a refund pursuant to 
paragraph (A) hereof, and which is obligated by the terms 
of any contract or settlement agreement to pass all or any 
part of such refund on to its customers, shall promptly 
make such refund to its customers in compliance with the 
terms of such contract or settlement agreement. 


(C) Within 90 days from the date of issuance of this or- 
der, each respondent designated in paragraph (A), if it 
has not already done so, shall report to the Commission, in 
writing and under oath, the details of its calculations re- 
sulting in the refunds to be made pursuant to paragraph 
(A) hereof, together with copies of releases from its cus- 
tomers with respect to such refund. 


713 

(D) Within 120 days from the date of issuance of this 
order, each purchaser designated in paragraph (B), if it 
has not already done so, shall report to the Commission, in 
writing and under oath, the details of its calculations re- 
sulting in the refunds to be made pursuant to paragraph 
(B) hereof, together with copies of releases from its cus- 
tomers with respect to such refund. 


(E) The August 30, 1961 order is hereby vacated insofar 
as it reopened the proceedings in. Appendix A hereto, ex- 
cept for those proceedings listed in Appendices C through 
E hereto, and insofar as it permitted the Distributors and 
Southern to intervene in certain proceedings. 


(F) The petitions to intervene filed in November, 1961, 
by Texas Eastern, Tennessee, Southern, and United Fuel 
are hereby rejected as untimely.. 
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(G) The proceedings listed in Appendix A hereof are 
hereby terminated by the Commission. 
By the Commission. 
J. H. Gurawe, 
[Szax] Joseph H. Gutride, 
Secretary. 


—e 
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APPENDIX A 


Docket Nos. 15546, e¢ al. 
Docket 


Number Respondent 


G-155461 Texaco Inc.2 
G-155471 Texaco Inc. (Operator), ct als 
G-15547 «“ «e “ rarr) 
G-15548! Texaco Inc.4 

« reer 


ee 6 
ce “cc “ce 
“oe “ce “ce 
« a 6c 
« “ke 
G-155495 Union Producing Company 
“cc “ee “ce oe 
“ce “ee “ce “oe 
“e “oe “cc oe 
“se oe “e oe 
“ce “se “e “ce 
“ee “oe ae “oe 
“ce “ee ae “ee 
“cc “ce “e “ee 
“ec “ce “ee “ 
“cc “oe ce ce 
“ce “e ce “ce 
G-155505 Union Producing Company (Operator), et al. 
“cc “cc “ce ae “ce “eae 
“ce “e “ae oe “ eee 
“e “e “se “oe “e ecae 
“e “e “e “cc «“e “oa 
“e “ce ae “ce “e “ca 


G-15551 Shell Oil Company 
“ee “cc “e “cc 
oe “ce ae “ 
ae “cc “ee “cc 
“ce “ee oe “ee 
“ee “e “oe ce 
G-15552 Shell Oil Company se onde 
G-15553 Shell Oil Company (Operator , ct al. 
sé 


“cc “ce ‘ “oe 
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Docket 
Number 


G-15554 
“ 
“ce 
G-15555 
““ 
““ 
“c 
“c 
G-155567 
G-15557 
“6 
“6 
«c 
G-15558 
G-15559 
G-15560 
“c 


G-15561 
“ 

G-15562 
“ 

G-15563 
« 


G-15564 

G-155651 

G-15566 
“e 


G-15568 
G-15569 
“ 


G-15570 
G-15571 
“ 


G-15572 

ae 

“ee 

“cc 

“ce 

“cc 
G-15573 
G-15574 
G-15575 
G-15576 
G-155771 
G-15578 
G-15579 
G-15580 

“ee 

“ce 


“ce 
“ 


Respondent. 
The Superior Oil Company (Operator), et al. 
“e ee “e “es “e secs 
“eé “ee “e “oe “e 


The Superior Oil Company 
“ rf rr «a 
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“e “ee “e “ee 
“é “ee “ec “ae 
“cc “ce “ee “ee 
Cities Service Reserves, Inc.6 
Southwest Natural Production Company 
“ee “cc sé oe 
sé “cc “e “cc 
sé “e ce “ee 
Southwest Natural Production Company (Operator), et al. 
Hawkins and Kelly 
H. L. Hawkins, et al, 
‘ 


“ec 66 ‘ 4a ce 
Amerada Petroleum Corporation 
“cc “ec “e 


Amerada Petroleum Corporation (Operator), et al. 
“ce “cc “ce “ce eee 


Cities Service Production Company 
“c“ “e “oe “e 


Cities Service Oil Company 

Robert Mosbacher (Operator), et al. 

Skelly Oil Company (Operator), etal. 
< “é “e cece 


Mrs. Cordellia K. Crow, et al. 
Murphy Corporation 
“ese ae 


Annio Norton, et al. 
Continental Oil Company® 10 
« « “ 


Hunt Oil Company 
“é “é “e 


“cc 
“ee 
“ce 


“cc 
“e 
“ce 


“cc 
“cc 
“ee 


“cc “ce “ec 
David Crow, Trustee, et al. 
David Crow 
David Crow, Trustee 
Crow Drilling and Producing Company 
Kilroy Properties Inc., et al. 
Crow Center Petroleum Corporation, et al. 
L. E. Smith, e¢ al. 
H. L. Hunt 
cc ae 6 
“cae 66 


(6 6c eo 
66 6c ce 
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Docket 
Number Respondent 


G-15581 Hassio Hunt Trust 
“és “ce “ee ee 
“e “se “oe ce 
“e “ce “é oe 
“e “cé “oe “ee 


“< “cc “cc “ee 
“““ ““ “ce “ 


G-15582 Tho Pure Oil Company 
G-15583 Lyons & Logan (Operator) Agent for! C. H. Lyons, Sr., et al. 
G-15584 E. J. Hudson, et al. 
G-15585 Grey-Wolf Drilling Company 
G-15586 Tidewater Oil Company? 

“ce “cc “ce ae 

ae “e “ee “ee 

“oe “ae “ce “ce 

oe “ce ae “ce 

“ee “ec “ec “ee 

“ec ae “c ae 

“ce “ce “e “cc 


G-15587 Continental Oil Company 
G-15588 Secure Trusts 
“ac “es “ee 
G-15589 Sohio Petroleum Company (Operator), et al. 
G-15590 Haunt Petroleum Corporation 
G-15591 Bel Oil Corporation 
“ce oe 66 oe 
“ee oe Ee “ee 
G-15592 Bel Oil Corporation (Operator) et al. 
G-15593 Sunray Mid-Continent Oil Company 
“oe “oe “ee “ce “ee ‘ 
«“ a“ 4c “ « « 
“cc ce ae “ee ce “ee 
“e “ae “ee “ee “ee “cc 
“cc “se “ee “ee “ee “ee 
“é “ce “ce “ee “ee “e 
“cc “ce “ce “é “ee “cs 
G-15594 “cc “cc oe “ce “cc 
“e “ce “ee “ec “e “oe 
“ce “c“ oe “e “ “ee 
G-15595 Sam Sklar (Operator), et al. 
“se “ee sé 6eé cca“ 
G-15596 Phillips Petroleum Company 
“se ‘ oe 
“ce “ee “ee ce 
“cc “cé “e “ 
“ee ae “ec “ce 
“ce ae “ce “ce 
“ee “cc “ee “ec 
“ce ae ce “ce 
G-15597 Phillips Petroleam Company (Operator), et al. 
sc oe oe “ee “ce ace 
“e oe oe “ee “cc cece 


G-155981 Forest Oil Corporation 
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Docket 
Number Respondent 


G-155991 Forest Oil Corporation (Operator), et al. 
oe “se “ee “ec “ee cece 


“cc “ “ce “ “ce cece 
“ce “cc “ “ee “cc cece 


G-15600 H. L. Hawkins & H. L. Hawkins, Jr.12 
G-15601 L. L, Robinson 
G-15602 Crown Central Petroleum Corporation! 
G-15603 Murphy Corporation 

“e ‘ 


“cc “cc “ 
“cc “cc “ 


G-15604 Murphy Corporation (Operator) ot al, 
“ ‘ ‘ « “ 
G-15605 Marphy Corporation, et al. 
“oe “oe “e 4ece 
“ec “e “ce cca’ 
ae “e «“e cece 
“eé “e “ee co ee 


“e oe “e cece 
“e “e “ce cece 
G-15606 Ohio Oil Company (Operator), et al. 
ae “ee “cc “ee “ee cece 
“ee “ec “se “ec “ce coe 
“oe ae ae “ec “é 66 6b 
G-15607 Ohio Oil Company 
ae “ce “ec ce 
“é ce “ee “e 
“ec “e “ce “ee 


G-156081 Austral Oil Company, Incorporated (Operator), et al.14 
“e “ee “ee 4“é “ “cc cece 


G-15609 Oil Participations, Inc. 
G-15610 Oil Participations, Inc., et al. 


716 
G-156111 Shell Oil Company 
“cc “ce “ce “ee 
“ec “ce “ee “ 
“ec “cc “ec “ce 
“ee “cc “cc “ce 
“e ae “ce “ec 


“ec “ce “ee 
“cc “ce 6e “ee 


G-15612 Shell Oil Company (Operator), et al. 
oe “ec “ce “ec “ee seg“ 

G-15613 The British American Oil Producing Company 
“cc “ce “cc “e “e “e “e 


G-15614 Rimrock Tidelands, Inc. 

G-15615 States Oil Company, Inc. 

G-15616 States Oil Company (Operator), et al. 
“cc “ce “cc “e ce “6 be 


G-15617 Drilling and Exploration Co., Inc. (Operator), e¢ al. 
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(716) 


Docket 
Number 


G-15618 
“ce 
« 


G-15619 
G-15620 
G-156211 

ee 

“se 
G-15622 

“ee 

“e 
G-15623 
G-15624 


G-15625 
G-15626 
“e 


G-15627 
“ce 
G-156281 
“ 


“ 
“ce 


G-15629 
ce 


G-15630 
G-15631 
G-15632 


“cc 
“cc 
“ 
“ce 


G-15633 
“ce 


“ 


G-15634 
G-15635 
G-15636 
G-15637 
G-15638 
G-15639 
G-15640 
G-156411 
“6 
“ec 
G-15642 
G-15643 
G-15644 
G-15645 
G-156461 
“ 


“ 


G-15647 
“c 


G-15648 
G-156501 


Respondent 
John W. Mecom d.b.a. Mecom Petroleums 
‘ “é 


ca 66 “se “cc 
“a 66 “ “cc “ “ 


John W. Mecom, Operator, et al. 

Cyprus Oil Company (Operator), et al. 

Tidewater Oil Company (Operator), et al. 
“se 6é ae “c“ “acs 


“ce ae “cc oe “ec 
Estate of Lydia Bunker Hunt 

“ce “ec “ee “é “cc 

“ee “ec “e “ee “cc 


Lamar Hunt Trust Estate 
William Herbert Hunt Trust Estate 

“e “ee “é “é “ee d/b/a Park Pipe Line 
Nelson Bunker Hunt Trust Estate 

“ee “e “cc oe ‘ 


Estate of William G. Helis 


“e “e “ec “cc “e 
HH. L. Hawkins and H. L. Hawkins, Jr. 
ee ce “se ac 6668 “oe “oe 
cc “ec ee 6066 “e “ce 
“eee “e 46 6068 “ee ae 


Placid Oil Company 
“ec “ce ee 


J. R. Frankel, et al. 

Williams Pressure Servico 

Sun Oil Company (Operator), et al. 
“ee “é “é “ee eee’ 
“ce “ee “ce “cc occ’ 
“ce “e “cc «ae eee 
“ce “ee “ec “e eee 
Sun Oil Company 

mer rr) 

ae “oe ee 


James Muslow, et al. 

Gilbert S. Johnson 

W. H. Hunt 

Haroldson L. Hunt, Jr., Trust Estate 

Mrs. Tom J. Moffitt, et al. 

H.W. Perritt 

Frank J. Hall (Operator), et al. 

Pan American Petroleum Corporation 
ae oe 


e “oe 
“e “e “e “oe 
Gulf Oil Corporation 
States Oil Company, et al. 
Crow Drilling and Producing Company, et al. 
Maracaibo Oil Exploration Corporation (Operator), et al. 
Cities Service Reserves, Inc.167 
“ee “se “se “cc 
“ee “ee “e “e 
Cities Service Reserves, Inc. (Operator), et al.17 7 
“e “eé “e “cc “ee “cee 
The Superior Oil Company 
Pan American Petroleum Corporation (Operator), et al. 
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Docket 
Number 


G-15651 
“e 
G-15652 
“ 


G-156531 
G-15655 
G-15656 
G-15657 
G-15658 
G-15659 
G-15560 
G-156615 

se 

“ 


“cc 
“ee 


G-156615 
«6 
‘6 
G-15662 
“cc 


“cc 
“cc 
6“ 
“cc 
“cc 
“““ 
“ 


G-15663 
“a 
“cc 
«“ 


“ 
“c 


G-15664 
6 


G-15665 

G-15666 

G-15667 
“ec 


G-15668 
ce 


“cc 
“ce 


G-15669 
G-15670 
G-15671 
G-15672 
G-15673 
G-15674 
G-15675 
G-15676 


Respondent 
Amerada Petroleum Corporation 
ee “ “e 
Amerada Petroleum Corporation (Operator), ¢ Sd al. 


Cities Service Pasdiveeiaes Company Opies, etal. 
Placid Oil Company, et al. 
HE. L. Hunt, et al. 
Hunt Oil Company (Operator), et al. 
Lamar Hunt 
Claude M. Langton, Trustee 
J.B. Goff, Trustee 
Union Producing Company 
“ce “e “oe 
“cc “e “e 
“ce “ce “e 
“ec “ee “e 


Union Producing Company (Cont) 
“oe “ee ce 
“ee “e “ce 
Sinclair Oil and Gas Compan 
ce “ac 66 “ee ‘ y 
“ee ce 6é “ee “ec 
“e ce 66 “ce “ee 
“e ac 66 ce ce 
“ce ec 6 “ee ce 
“e “ce 66 “ec ce 


“ cc 66 be ae 
“e cc 66 ce 


Southwest Gas Producing Company, Inc., et al. 
“ce “ec “e “ee «e a6 ae 
ce “ee “ec “ec “ee eee 
“ec “ce “ec “cc “ee 66 be 


“ “ee “ “cc 66 bb be 
“ec “cc “ “ ae bh be 


Southwest Gas Producing Company, Inc. 
“e “ee “é “e “e 


e: H. veces Ereceece Seay (Operator), et al. 
partan Drilling Company, Inc., Agent (Operator), et al. 
Kerr-MeGee Oil Industries, Inc. : 
ae 
Kerr-McGee ou Industries, Ine. (Operator), etal. 
eee 
“e “e “e “e “e “ee cece 
“e “e “e “ec “ee “ eee 


George Parker, et al. 

Leonard W. Phillips, et al. 

J. BR. Butler 

Sam Sklar 

Sam Sklar, Trustee (Operator), et al. 
Delta Caribbean Oil Corporation 
Norman V. Kinsey, Jz. 


M. B. Chastain, et al. 
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Docket 
Number Respondent 


G-15677 General American Oil Company of Texas 
G-15678 The Atlantic Refining Company 
“é “es “ce “oe “e 


“ “ “cc “ “ 
oc “ “ce “ce “c 
“ “ “cc “e “ 
“cc “cc “cc ce “ 
“ “ “ee “ce “ce 
“cc “cc “cc ee “ 
“cc “ “cc 6c “ce 


G-15679 The Atlantic Refining Company (Operator), ct al. 
G-15680 Texaco Seaboard, Inc. 
G-15681 Wheless Drilling Company (Operator), et al. 

ae “ee ae “é “ee eee 

ae «“ “ce “e «“e aece 
G-15682 General American Oil Company of Texas (Operator), et al. 
G-15683 Humble Oil and Refining Company’ 

“ee ‘ ‘ 


“e “oc 68 

“ce “e “ec 66 “oe “ce 

“ce “ce ac 66 “ “ce 
G-15684 Sam Sklar, Trustco 
G-15685 Willard E. Walker 
G-15686 Cuban American Oil Company (Operator), et al. 
G-15687 Humble Oil and Refining Company 

ae “oe “a 66 “e ‘ 


aed res See ee 


“ae ae “ec 66 “cc “ce 
“ee “e “ce 6 “cc “ee 
“e ae ac 66 “ae “ee 
“e “ee “ce 66 “ce “e 
“é “ee “ae 48 ae ae 
“oe “ce “ec 66 ae “e 
G-157181 Humble Oil and Refining Company 
oe “ee “ec 66 “ce ‘ 
“ec “ce ae 4e “ce “e 
ae ae “e “ee “ “ee 
“ec “eé “ee 66 “e “ae 
“ec “ee ac G6 “ce “ee 
ac oe ac 66 “ee ae 
ae “ae ac 66 “ec ae 


G-15719 The Atlantic Refining Company 
“cc “ee “e “ee 


“ce 


G-157192 “ce “ “cc “ 
“cc 


“cc “ “ce “ 


G-157201 ‘Tidewater Oil Company 
“cc oe “ee ‘ 

G@157211 Phillips Petroleum Company 
“ ““ « ‘ 


oc “ “ce “ 
“cc “ “ee “ee 
“cc “cs “e “cc 


G-157221  Sunray-Midcontinent Oil Company 
se “ce “ee “e “é 


“6 “cc “ee “ce “c 
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Docket 
Number 


G-157231 
Pr 


«ce 

6 

“ 

“ce 

“ 
G-15724 
G-15725 
G-15726 
G-15727 

“6 

“< 

“ 


“cc 
“cs 


G-15728 
G-15729 
“ 
ae 


“““ 
6c“ 


G-15730 
“eé 


“< 
“ 
“ac 


G-157311 

G-15732 

G-15733 

G-15734 

G-15735 

G-15737 
“eé 


“ce 
“cc 
“cc 
“c 
“cc 
““ 
“cc 


G-15738 
G-15739 
G-15740 
cc 
“ 


G@-157411 
G-15742 
G-157431 

“ec 

“eé 

“ce 


718 


Respondent 
Socony Mobil Oil Company, Inc.19 
“oe “oe “e “oe “ee 
“ee ce “e “ee “e 
“ee “e ce “ce “ce 
“ee “ce “e “ce ce 


“ac “a “ “e 
“ “ce “ “ce 


Norton F. Wilson 
J. L Roberts 


Harry W. Bass 
The Hunter Company, Inc. 
“e “é . “e 


“cc “ce “ce “cc 
“ “a “ce “ 
“ce “ce “ “ee 
“cc “ee “cc oe 


J.B. Butler and Company, et al. 
Texas Gulf Producing Company 


“ce 
“cc “a “cc “ce 
“a “cc “ee “cc 


“cc 6“ “ee “ee 


Continental Oil Company 


“e “ “ 
“cc “ “ce 
“ec “cc “cc 


Robert Mossbacker 
M. H. Marr 
Harley Oil and Gas Company, et al. 
McCalman Drilling Company, Inc., et al. 
Lee Kinnebrew, et al. 
Monsanto Chemical Company 

“ec “ec ‘ 


“ac “ee “ce 
6“ “ce “ 
“6 “ “ec 
“ce “e “ec 
“cc ae “e 
“cc “e “ 
“cc “ee “ee 


Henry L. Schober, et al, 
Texaco Seaboard Inc. 
D.B. McConnell, et al. 


cease 66 6 
eae ‘ec coee 


Rebstock and Reeves Drilling Company 
Norman V. Kinsey, Jr., et al. 
Sun Ol 1 Company 


oc ee “e 
cc “ee 


(718) 


Docket 
Number 


G-15744 
“cc 


G-157455 
G-15746 
G-15747 
G-15748 
G-15749 
G-15750 
G-15751 
«“ 


““c 
“cc 


G-15752 

“e 

“e 

“se 

“c 
G-15753 
G-15755 
G-15757 
G-15758 
G-15759 
G-157601 

“cc 
G-15761 
G-15762 
G-15763 

“ec 

“ce 

“cc 
G-15764 
G-15766 
G-15767 

« 


G-15768 
G-15769 
“sé 
“ 


G-15770 
G-157711 
ae 


G-157711 
“ee 


G-157801 

G-15781 

G-15782 

G-15783 
“e 


G-15784 
rT; 


G-15785 
G-15786 


Bespondent 
c. H. Lyons, Sr., ct al. 


4666 ‘ 46 6666 
Union Producing Company 
William G. Helis Estate, et ol. 
Peterson Petroleum Corporation 
Trice Production Company 
William C. and Theodosia M. Nolan, d/b/a Munoco Company 
Sidney G. Myers, Jr., et al. 
Gulf Oil Corporation 
“a « 
“e “ee “cc 
“é “ce “cc 
Phillips Petroleam Company (Operator), et al. 
“c“ “ee “e “ae “ec 
6“ “ee ae “ce “eae 
“ee “ae ae «“ ae ce 
“ee “é “e «“e “eae 
Maracaibo Oil ciples Corporation (Operator), et al. 
Socony Mobil Oil Company, Inc. (Operator), et 21.20 
The Hunter Company, Inc. (Operator), et al. 
General American Oil Company of Texas (Operator), et al. 
‘W.C. Feazel (Operator), et al. 
Texas Gulf Producing Company (Operator), et al. 
“oe “e “ae ae “ee “eae 
Benedum-Trees Oil Company (Operator), et al. 
Vanson Production Corporation (Operator), et al. 
Continental Oil Company (Operator), et al. 
“cc oe ee “ce “eae 
“ce ae ce “cc cogs 
“ee ee “ec “ee eee 


Hurley Oil and Gas Company (Operator), et al. 
Forrest Oil Corporation (Operator), et al. 
MM. F. McCain (Operator), et al. 
ac ce “ce “ee “aca 
Sun Oil Company (Operator), et al. 
Lyons and Logan (Operator), et al. 
“ec “ce ce “e (cores 
“cc “oe ce “ce “eee 


Trice Production Company (Operator), et al. 
Gulf Oil Corporation (Operator), et al. 
ac ee 


6c 66 “ce “““ 


719 
Gulf oil Corporation (Operator), otal. (cont) 


Pan American Petroleum Corporation (Operator), et al. 
‘Amerada Petroleum Corporation 
L. L. Robinson 
Lamar Hont Trust Estate 
“ae “cc 


William Herbert Hunt Trust Estate 
“ee a oe “ce ae 


Nelson Bunker Hunt Trust Estate 
Secure Trusts 
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Docket 
Number Respondent 


G-15803 Humble Oil and Refining Company 
G-15830 Gulf Oil Corporation (Operator), et al. 
G-15831 Gulf Oil Corporation 

ce “ee “ce ce 

“ec “e “e ae 

“ee “e “ce “ce 

“ec “ce “ce “ce 

“ec ae “ce ce 

“e “e “e “ee 

“cé “ce sé “cc 

“e “ee “ce ce 

“e ce «“e “ce 


G-15832 Delta Drilling Company 
G-15833 Union Texas Natural Gas Corporation22 
G-15834 R. H. Goodrich 
G-15835 Sohio Petroleum Company 

“ “ «“ “ 

“ee “ee “ee oe 

“ce ae “ec “é 

“cc “ce “cc ae 

“cc “ee “ce “e 

“ec “ce “c “cc 

“ce “e ce “ce 

“e “ce “ 3 


G-15836 The California Company (Operator), et al. 
G-15837 The California Company 

« «a “ “ 

«“ « “ “ 

“ce “ec “ee “e 

“ee ce “ee “ee 


G-15838 Hiawatha Oil and Gas Company 
G-15839 Texas Gulf Producing Company 
G-15840 Plymouth Oil Company 
G-15841 Midwest Oil Corporation 
G-15842 Midwest Oil Corporation (Operator), et al. 
G-15843 Warren Petroleum Corporation 
G-15844 Monsanto Chemical Company 
“cc “ce “cc “oe 


G-15845 Bert Fields, et al. 
G-158461 Union Oil Company of California 
“ec “ce “ec “ee “ce “ce 
“e “ce “ee “ce “ce “e 
“e ae “cc “ce “ce “e 
“e ae “ee “cc “ee “ee 
ae “et “ee “ec “ee “ec 
ae “e ce “ae “e “ec 
“ee “e “ee “ec “ec “ce 
“ce “ee “e ce ae ce 
“e “ “ec “ce “e ce 
G-15847 Union Oil Company of California, et al. 
“oe “e “e “ec “ce “ee eee 
G-15848 Jefferson Lake Sulphur Company 
G-15849 Morris Rauch, et al. 
G-158501 Jefferson Lake Sulphur Company (Operator), et al, 
“ee “ce “ce « ce eee“e 


“ 
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(719) 


Docket 
Number 


G-15851 

G-15852 

G-15853 

G-15854 
« 


G-15855 

G-15856 

G-15857 

G-15858 
“6 


G-15859 
G-15860 
G-15861 
G-15862 
G-15863 
G-15864 
G-15865 
“ 


G-15866 

G-15867 

G-15868 
“ 


G-15869 
G-15870 
G-15871 


G-158721 
“ce 
“ce 


G-15873 
G-15874 


“ 
“ 
G-15875 
G-15876 
G-15925 
G-15926 
G-15927 
G-15928 
G-15929 
G-15930 
G-15931 
“ce 


“ 
“ 
““ 
“ 
“a 
“ 


G-15932 
6 


G-15933 
G-15934 


Respondent. 


Monsanto Chemical Company (Operator), et al. 
J. P. Owen (Operator), et al. 
Sellwood and Myers 
Charles B. Wrightsman 

“ce “ce “cc 
Hope Producing Company (Operator), et al.23 
McIntyre Oil Compan: 
Crescent Oil and Gas Corporation 
Republic Natoral Gas Company 

ee ‘ “cc oe 


Newmont Oil Company 
Lyons and Logan, et al. 
Texas Gas Exploration Corporation 
Paul M. Raigorodsky 
Plymouth Oil Company (Operator), et al. 
M. Anisman, Trustee 
J. BR. Butler 
cee 66 
J. M. Flaitz and R. B. Mitchell (Operator) et al. 
Sinclair Oil and Gas Company 
The Pure Oil Company25 
“sc “e “ee “se 
M. H. Marr 
Tidewater Oil Company 
Bert Fields (Operator), et al. 


720 


Ted Weiner, et al. 


“ “ 6666 
“ “ oe 


Trice Production Company 
|. L. James and Company Incorporated, et al. 
“ee oe 


66a “ “e “oes 
66 66 “ “ee “ “ee 666 


J.I. Roberts 

Marshall R. Young, et al. 

Kerr-McGee Oil Industries, Inc. 

General American Oil Company of Texas?6 

M. H. Marr 

Oil Participations Ine. 

Petroleum Leaseholds, Inc., et al. 

Jack W. Grigsby 

Crescent Production Company, Ine., et al. 
“cc “ce ‘ “ec aege 
“oe “ee “ee “ee “eee 
“oe “oe “ee ae “oc 
“e oe “e “ee “cae 
oe “ce “oe “ee cece 
“ee ee “ “ee cogs 
“cc “ce “ce oe ce ge 


Crescent Production Company, Inc. 
“e “cc “e “ 


General Crude Oil Company 
A. J. Hodges Industries, Inc. (Operator), ot ala 
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Docket 
Number 


G-15935 
G-15936 
G-15937 
G-15938 
G-15939 
G-15940 
G-15941 

«6 

«ec 

“ 

«e 

“ 


G-15942 

G-15943 

G-15944 

G-15945 

G-15947 

G-15948 
“é 


G-15949 
“ 


G-15950 
G-15951 
G-15952 
G-15953 
G-15954 
G-15955 
G-15956 


“cc 

“ee 
G-15957 
G-15958 
G-15959 
G-15960 
G-15961 
G-159621 
G-159632 
G-15966 
G-15967 
G-15968 
G-15969 

Pr 
G-15970 
G-15971 
G-15972 
G15973 
G-15974 
G-15975 
G-15976 
G-16023 
G-160241 
G-16025 
G-16032 


Respondent 


M. L. Mayfield, et al, 
CH. Lyons, Sr., et al, 
J. 1. Roberts28 
P. R. Rutherford 
Francis W. Scott 
Sinclair Oil & Gas Company 
Harway Producers, Inc. 

«“e “cc “e 

“ce “e “cc 

“ce “ee “ec 


“cc «“ “e 
“e Ti ee 


John Franks (Operator), et al. 
Humble Oil & Refining Company2? 23 
C. H. Lyons, Sr. (Operator), et al. 
Monsanto Chemical Company (Operator), et al. 
Union Texas Natural Gas Corporation30 
D. B. McConnell (Operator), et al. 
« 


eee “ac « cee 


United Carbon Company 
« “ “ 


F. A. Callery, Inc. (Agent), et al. 
J.¥F. Pritchard 

Wilber J. Holleman 

W. E. Walker and J. R. Meeker 
C. A. Hilbarn, et al. 

Hurley Oil & Gas Company, et al, 
F. A. Callery, Inc., et al. 


eee “c 66 66 be 
imi “ 6c 6b ce 


F. A. Callery, Inc. (Operator), et al, 

Sohio Petroleum Company 

J. 1. Roberts 

Pioneer Oil & Gas Company, Inc., et al. 

NL. a Sr., et al. " ; 
Bateman Drilling Company (Operator), et al. 
M. L. Mayfield 

J.C. Trahan, Drilling Contractor, Inc, 


J.C. Trahan, Drilling Contractor, Inc. (Operator), et al. 


J.C. Trahan (Operator), et al. 

The Atlantic Refining Company 

The British-American Oil Producing Company 
Herman Brown 

Columbian Carbon Company 

James M. Cunningham (Operator), et al. 
Vernon Elledge & W. E. Hall, Jr. 

Slick Oil Corporation 

Delta Drilling Company 

Union Texas Natural Gas Corporation’? 
Oil Participations Incorporated 
Jones-O’Brien, Inc., et al,33 

Jesse M. Brooks, et al, 


223 


(720) 


Docket 
Number 


G-16033 
“cc 


“ 

“cc 

ce 

“c 
G-16034 
G-16035 


G-16036 
G-16037 
G-16038 
G-16039 
G-16040 
G-16041 
G-16042 
G-16043 
G-16044 
G-16045 
G-16046 
G-16047 
G-16048 
G-16049 
G-16050 

“ 

“ 

oe 


G-16051 
“ec 


G-16052 
G-16053 
G-16055 
G-16057 
G-16058 
G-16059 
G-16060 
G-16061 
G-16062 
G-16063 
G-16064 
G-16065 
G-16066 
G-16067 
‘ 


Respondent 

Tho Atlantic Refining Company 

“se “ce “e ee 

“cc “ce “ee “ce 

“e ce “e “e 

“ee “ce oe “cc 

“ee “ce “ “ec 
The Atlantic Refining Company (Operator), ct al. 
‘Mid-Land Petrochemical Company34 3 
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The Lincoln-Converse Company 
BR. S. Barnwell, Jr. (Operator) 
J.C. Trahan (Operator), et al. 
Tho F O Corporation 
M. Ascher, et al. 
Sunray Mid-Continent Oil Company (Operator), et al. 
Petroleum Leaseholds Inc. (Operator), et al. 
Vincent & Welch Inc. (Operator), e¢ al. 
Vincent & Welch Inc., e¢ al. 
J. 8, Rushing 
M. P. O'Meara, et al. 
Rycade Oil Corporation 
Austin E. Stewart, et al. 
Carter-Jones Drilling Company 
AJ. Hodges Industries Inc. 
c “oe “ec 


666 
cece “cc “ce “ec 
666 “ce “ee “cs 


T. L. James and Company Inc, 
“é “se “se 6c 


rer 

Hudson Gas & Oil Corporation, et al. 
Sunray Mid-Continent Oil Company 
Harway Producers Inc. 

Enlalie M. Nobles, et 1.38 

Cuban American Oil Company 
Joseph M. Jones (Operator), et al. 
Sohio Petroleum Company 

W. H. Cocke 

Crescent Oil & Gas Corporation 

HL 8. Cole, Jr., et al. 

J. Ray McDermott & Company, Inc. 


Pan American Petroleum Corporation 
oe oe “oe ae 


Pan American Petroleum Corporation (Operator), etal. 
“oe “ce “ee ‘ 


“cc sees 
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Docket 
Number 


G-16068 

G-16069 

G-16070 
“ce 


G-16071 
G-16072 
G-16074 
G-16075 
G-16076 
G-16077 
G-16079 
G-16115 
G-16116 
G-16121 
G-16129 
G-16181 
G-16182 
G-16184 
G-16185 
G-16186 
G-16239 
G-16241 
G-16242 
G-16243 
G-16244 
G-16245 
G-16246 
G-16248 
G-16250 
G-16252 
G-16318 
G-16319 
G-16320 
G-16321 


G-16322 
G-16323 
G-16324 
G-16325 
G-16326 
G-1682748 


G-16328 
G-16329 


Respondent 


F. A. Callery, Inc., et al. 
F. A. Callery, Inc. (Agent), et al. 
F. A. Callery, Inc., et al. 


cea “ee ce “eae 

Mar-Tex Oil & Gas Company, et al. 

Howell & Howell (Operator), et al.41 

Union Oil Company of California (Operator) 
United Carbon Company 

The Atlantic Refining Company 

Cheyenne Oil Corporation of Delaware (Operator), et al. 
C. H. Lyons, Sr., et al. 

Warren Petroleum Corporation 

Harold L. Woods, et al. 

Southwest Natural Production Company 
Marshall R. Young (Operator), et al. 
Norman V. Kinsey, Jr., et al. 

Amerada Petroleum Corporation 

J. I. Roberts 

J. 1. Roberts 

J. 1. Roberts2s 

H. L. Hawkins & H. L. Hawkins, Jr.11 
Mound Company, et al. 

Nicklos Oil & Gas Company, et al. 

Midwest Oil Corporation 

H. T. Shalett and David Crow 

Walter Duncan 

Walter Duncan (Operator), et al. 

J.B. Frankel, et al. 

Southwest Gas Producing Company, Inc., e¢ al. 
The Ohio Oil Company (Operator), et al. 
Nelson Bunker Hunt Trust Estate 

William Herbert Hunt Trust Estate 

Lamar Hunt Trust Estate 

Gieseenl Atmprieen Ot Comepesy ete (Oipraiae at 


General American Oil Company of Texas 
Murphy Corporation (Operator), et al. 
Harway Producers, Inc. 
Crescent Production Company, Inc. 
Haroldson L. Hunt, Jr., Trust Estate 
Hunt Oil Company 

“ce “eé “se 
Murphy Corporation, et al, 
Southwest Natural Production Company 
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Docket 


Number 


Respondent 


Nome ee 


G-1633444 
“e 


G-16335 
G-163365 
G-16338 
G-16340 
G-16341 
G-16342 
G-16343 


G-16407 


G-16409 
G-16411 
G-16412 
G-16427 
G-16470 
G-16473 
G-16474 
G-16475 
G-16488 
G-16489 
G-16491 
G-16590 
G-16591 
G-16604 


G-16605 
“ 


G-16606 
G-16607 
G-16608 
G-16609 
G-16681 
G-16694 
G-16724 
G-16728 
G-16798 
G-16805 
G-16886 
G-16892 
G-16893 
G-16897 
G-1689844 
G-17773 


Gulf Oil Corporation 
“ee “ce “ 

The Superior Oil Company 

Union Producing Company 

Monsanto Chemical Company 

James A. Hunter 

Placid Oil Company (Operator), et al. 
Sunnyland Contracting Company, Inc. 
George C. McGhee (Operator), et al. 


“6 “ce ‘ 


Southwest Natural Production Company 


722 


Crescent Production Company, Inc., et al. 
“ce ae «“e “e “ce ce 
The Atlantic Refining Company 
Wheless Drilling Company (Operator), et al. 
Max Pray (Operator), et al. 
Virginia Abney Whelan 
Mrs. H. Louise Herrington 
RR, Frankel 
United Carbon Company 
Sunray Mid-Continent Oil Company 
Republic Natural Gas Company 
Gas Gathering Corporation 
Socony Mobil Oil Company, Inc. (Operator), et al.49 


‘William Herbert Hunt Trust Estate 
«“e “ce “eé “cc “ce 


Nelson Bunker Hunt Trust Estate 

Lamar Hunt 

Rayville Natural Gas Company Incorporated (Operator), et al. 
Midwest Oil Corporation 

Nelson Bunker Hunt Trust Estate 

M. Ascher, et al. 

Sinclair Oil & Gas Company 

Walter Duncan (Operator), et al. 

M. H. Marr 

The Pure Oil Company 

H. L. Hawkins & H. L. Hawkins, Jr. 

Simon Herold, et al. 

Humble Oil and Refining Company (Operator), ct al. 
Republic Natural Gas Company 

Gulf Oil Corporation (Operator), et al. 

Crescent Drilling Company, Inc. 
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APPENDIX B 


Texaco Inc., et al., Docket Nos. G-15546, et al. 


Humble Oil & Refining Company 


aaah Oil & Refining Company (Operator), 


Unies” Texas Natural Gas Corporation 
The California Company 

The California Coney Cpeatne), et al. 
W. C. Feazel (Operator), et 

Gulf Oil Corporation 


Gulf Oil Corporation (Operator), et al. 

Texaco Seaboard, Inc. 

The Grande Corporation (Operator), et al. 

Skelly Oil Company (Operator), et al. 

The British-American Oil Producing Company 

Tidewater Oil Company 

Tidewater Oil Gontpasy: popenor?s et al. 

Cities Service Reserves, In 

Cities Service Reserves, Tae (Operator), et al. 

Cities Service Oil Compan 

Cities Service Beodtetion Nearness 

Cities Service Production Company 
(Operator), et al. 

Pan American Petroleum Corporation 
(Operator), et al. 

Pan American Petroleum Corporation 


The Atlantic Refining Company 


The Atlantic Refining Company 
(Operator), et al. 

Phillips Petroleum Company 

Phillips Petroleum Company 
(Operator), et al. 
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Sohio Petroleum Company (Operator), et al. 
Sohio Petroleum Company 

Sun Oil Company 

Sun Oil Company (Operator), et al. 

Forest Oil Corporation 

Forest Oil Corporation (Operator), et al. 
Continental Oil Company 

Continental Oil Company (Operator), et al. 
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Docket Nos. 
G-15546, et al. 


G-15546, G-15547, G-15548 
G-15683, G-15687, G-15718, 


G-15803, G-15743 
G-16893 


G-15833, G-15947, G-16023 


G-15837 
G-15836 
G-15759 
G-15642, G-15751, 
G-15831, G-16334 


G-15771, ” Gasrey’ G-16898 


15566 
G-15970, G-15613 


G-15586, G-15720, G-15870 


G-15650, G-15780 


G-15641, G-16065, 
G-16066, G-16067 


G-15678, G-15719, G-15969, 
G-16033, G-16076, G-16412 


G-15679, G-16034" 


G-15596, G-15721 
G-15597, G-15752 


G-15589 


G-15835, G-15958, G-16060 


G-15633, G-15743 
G-15632, G-15768 
G-15598 

G-15599, G-15766 


G-15587, G-15571, G-15730 


G-15763 
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Texaco Inc., et al., Docket Nos. G-15546, et al. 


Rate 
Docket Schedule Supp. 
Number Respondent No. 0. 
G-15551 Shell Oil Company 25 
G-15554 The Superior Oil Company (Operator), et al. 65 
G-15561 Amerada Petroleum Corporation 48 
G-15571 Continental Oil Company 161 
G-15575 David Crow, Trustee 
G-15578 Crow Center Petroleum Corporation, et al. 
G-15581 Hassie Hunt Trust 
G-15582 The Pure Oil Company 
G-15586 Tidewater Oil Company 
G-15591 Bel Oil Corporation 
G-15593 Sunray Mid-Continent Oil Company 
G-15593 Sunray Mid-Continent Oil Company 
G-15594 Sunray Mid-Continent Oil Company 
G-15596 Phillips Petroleum Company 
G-15599 Forest Oil Corporation (Operator), et al. 
G-15608 Austral Oil Company, Incorporated 

(Operator), et al. 
G-15618 John W. Mecom d.b.a. Mecom Petroleums 
G-15620 Cyprus Oil Company (Operator) et al. 
G-15621 Tidewater Oil ia ers (Operator), et al. 
G-15625 William Herbert Hunt Trust Estate 
a.b.a. Park Pipe Line 

G-15632 Sun Oil Company (Operator), et al. 
G-15632 Sun Oil Company (Operator), et al. 
G-15662 Sinclair Oil and Gas Company 
G-15662 Sinclair Oil and Gas Company 
G-15663 Southwest Gas Producing Company, Inc., et al. 
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G-15678 The Atlantic Refining Company 

G-15678 The Atlantic Refining Company 

G-15678 The Atlantic Refining Company 

G-15680 Texaco Seaboard, Inc. 

G-15685 Willard E. Walker 

G-15721 Phillips Petroleam Company 

G-15723 Socony Mobil Oil Company, Inc. 

G-15729 Texas Gulf Producing Company 

G-15748 Trice Production Company 

G-15753 Maracaibo Oil Exploration Corporation 
(Operator), et al. 

G-15768 Sun Oil Company (Operator), et al. 

G-15846 Union Oil Company of California 

G-15846 Union Oil Company of California 

G-15846 Union Oil Company of California 

G-15846 Union Oil Company of California 

G-15847 Union Oil Company of California, et al. 

G-15847 Union Oil Company of California, ¢t al. 

G-15849 Morris Rauch, et al, 


tO et et Co LO tO 


am 
nwaory 


2 
1 
3 
2 
2 
17 
3 
2 
2 
2 


rom eom totem 


ton 
ae) 


» 


HPAANRwW 
DwWeHWNHAonN 
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Docket 
Number Respondent 


G-15850 Jefferson Lake Sulphur Company 
¢ tor), et al. 

G-15852 J.P. (Operator), et al. 

G-15857 Crescent Oil and Gas Corporation 

G-15872 Ted Weiner, et al. 

G-15938 P. R. Rutherford 

G-16044 Vincent & Welch Inc., et al. 

G-16060 Sohio Petroleum Company 

G-16241 Mound Company, et al. 

G-16590 Gas Gathering Corporation 
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Texaco Inc., et al., Docket Nos. G-15546, e¢ al. 
Docket No.* Seller 


G-15546, 7,8 Texaco, Inc. 

G-15565 Robert Mosbacher 

G-15577 Kilroy Properties, Inc., et al. 
G-15586 Tidewater Oil Company 

G-15598 9 Forest Oil Corporation 

G-15602 Crown Central Petroleum Corporation 
G-15608 Austral Oil Compnay, Inc. 

G-15611 Shell Oil Company 

G-15621 Tidewater Oil Company 

G-15628 H. L. Hawkins, et al 

G-15641 Pan American Petroleum Corporation 
G-15646 Cities Service Reserves, Inc. 

G-15650 Pan American Petroleum Corporation 
G-15653 Cities Service Production Company 
G-15718 Humble Oil and Refining Company 
G-15719 The Atlantic Refining Company 
G-15720 Tidewater Oil Company 

G-15721 Phillips Petroleum Company 
G-15722 Sunray-Midcontinent Oil Company 
G-15723 Socony Mobile Oil Company, Inc. 
G-15731 Robert Mosbacher 

G-15741 Rebstock & Reeves Drilling Company 
G-15743 Sun Oil Company 

G-15760 Texas Gulf Producing Company 
G-15771 Gulf Oil Corporation 

G-15780 Pan American Petroleum Corporation 
G-15846 Union Oil Company of California 
G-15850 Jefferson Lake Sulphur Company 
G-15872 Ted Weiner 

G-15962 Bateman Drilling Company 

G-15963 M. L. Mayfield 

G-16024 Oil Participations, Inc. 


eo 


ORGH HHH 


to 
HAR to Wwe tots 


* United rb Gas Company is an intervener, and will be granted refunds in 
ba Fite zal U: tod Peal lied for reh three 
tionally, Uni el app or earing in Proceedings in 
which it had not previously been admitted as an intervener. ay to said three 
proceedings, United Fuel’s application for rehearing was a nullity, and no 
refunds will be ordered. 
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Texaco Inc., et al., Docket Nos. G-15546, et al. 
Docket No.* Respondent 


eC Oe eee 
G-15555 The Superior Oil Company 
ie H. L. Hawkins, et al. 

15562 ‘Amerada Petroleum Corporation (Operator), et al. 
G-15569 Murphy Corporation ¢ ds 
G-15580 H. L. Hunt 
G-15581 Hassie Hunt Trust 
G-15586 Tidewater Oil Company 
G-15588 Secure Trusts 
G-15592 Bel Oil Corporation (Operator), et al. 

G-15611 Shell Oil Company 

G-15628 HH. L. Hawkins and H. L. Hawkins, Jr. 

G-15629 Placid Oil Company 

G-15633 Sun Oil Company 

G-15645 Maracaibo Oil Exploration Corporation (Operator), et al. 
G-15648 The Superior Oil Company 

G-15651 Amerada Petroleum Corporation 

G-15652 ‘Amerada Petroleum Corporation (Operator), ¢t al. 
G-15662 Sinclair Oil and Gas Company 

G-15663 Southwest Gas Producing Company, Inc., et al. 
G-15664 Southwest Gas Producing Company, Inc. 

G-15665 G. H. Vaughn Production Company (Operator), et al, 
G-15678 The Atlantic Refining Company 

G-15687 Humble Oil and Refining Company 

G-15718 Humble Oil and Refining Company 

G-15719 The Atlantic Refining Company 

G-15721 Phillips Petroleum Company 

G-15740 D. B. McConnell, et al. 

G-15761 Benedum-Trees Oil Company (Operator), et al. 
G-15767 M. F. McCain (Operator), et ol. 

G-15769 Lyons and Logan (Operator) et al. 

G-15771 Gulf Oil Corporation (Operator), et al. 

G-15830 Gulf Oil Corporation (Operator), et al. 

G-15831 Gulf Oil Corporation 

G-15833 Union Texas Natural Gas Corporation 

G-15835 Sohio Petroleam Company 

G-15837 The California Company 


* Tho Memphis Light, Gas and Water Division of the City of Memphis, 
Tennessee, and Texas Gas Transmission Corporation petitioned for leave to 
intervene in the proceedings listed herein. 
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G-15846 Union Oil Company of California 
G-15848 Jefferson Lake Sulphur Company 
G-15856 McIntyre Oil Company 

G-15861 Texas Gas Exploration Corporation 
G-15865 J. BR. Butler 

G-15948 D. B. McConnell (Operator), et al. 


230 


Respondent 


W. E. Walker and J. R. Meeker 

The British-American Oil Producing Company 

James M. Cunningham (Operator) et al. 

Vernon Elledge & W. E. Hall, Jr. 

Union Texas Natural Gas Corporation 

The F O Corporation 

Vincent & Welch, Inc. (Operator), et al. 

Joseph M. Jones (Operator), et al. 

Crescent Oil and Gas Corporation 

H. 8. Cole, Jr., et al. 

J. Ray McDermott & Company, Inc. 

FP. A. Callery, Inc., et al. 

F. A. Callery, Inc. (Agent), et al. 

Mar-Tex Oil & Gas Company, et al. 

Howell & Howell (Operator), et al. 

Cheyenne Oil Corporation of Delaware (Operator), et al. 
Nicklos Oil & Gas Company, et al. 

George C. McGhee (Operator), et al. 

Humble Oil and Refining Company (Operator), et al. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. G-15546, et al.2 


In the Matters of 
Texaco, Inc., et al. 


Application of Tennessee Gas Transmission Company for Rehear- 
ing Upon the Commission’s Order Dated March 5, 1962 

Tennessee Gas Transmission Company (Tennessee) pur- 
suant to Section 19 (a) of the Natural Gas Act and Section 
1.34 of the Commission’s Rules of Practice and Procedure 
hereby applies for rehearing upon the order issued by the 
Federal Power Commission on March 5, 1962, in the above 
styled proceedings and in support thereof states the fol- 
lowing: 


1 As noted in Appendix A hereof under columns entitled ‘‘Docket Nos.’’ and 
‘‘Respondents’’. The dockets to which this application is filed are those affect- 
ing sales to Tennessee. 
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I 
SraTeMEntT oF Facts 


By Act No. 8 of 1958 (House Bill 303), the State of 
Louisiana amended Title 47 of the Louisiana Revised Stat- 
utes of 1950 to provide for an additional one cent gas 
gathering tax. The Federal Power Commission, by Order 
No. 206 issued June 11, 1958, permitted independent pro- 
ducers in Louisiana and engaged in the sale of gas in inter- 
state commerce to file notices of change in rates to cover 
the reimbursement of the tax increase which they were 
entitled to receive from their respective pipeline pur- 
chasers. 

751 


Thereafter, pursuant to the procedure prescribed in its 
order 206, the Commission issued orders in the subject 
dockets suspending for one day the effectiveness of these 
rate increases and providing that, upon filing and ac- 


ceptance by the Commission of appropriate agreements 
and undertakings to make refunds, the producers could 
collect the tax reimbursement rate increases subject to 
refund. Tennessee has paid the additional gas gathering 
tax reimbursement subject to refund under agreements 
filed in the dockets listed in Appendix A hereto. 


Subsequently, the Supreme Court of the State of Louisi- 
ana, in Bell Oi Corp., et al. vs. Rufus W. Fontenot, Collec- 
tor 238 La. 1002, 117 S. 2d 571 (1959), and Southern Nat- 
ural Gas Company vs. Robert Q. Roland, Collector of Reve- 
nue, 240 La. 471, 123 S. 2d 891 (1960), held that the Act 
No. 8 of 1958 violated Article 10, Section 21, of the Con- 
stitution of the State of Louisiana and was therefore in- 
valid. Consequently, the Commission on February 21, 
1961, issued its order in over 400 dockets, including those 
listed in Appendix A hereto, requiring the producers to 
refund all moneys collected pursuant to the various cor- 
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porate undertakings and agreements and terminated these 
proceedings. Applications for rehearing were filed in a 
number of dockets by producers seeking to determine if 
the refunds should be made 


782 


irrespective of whether or not the producer received a 
refund from the State of Louisiana with interest.’ 


The Commission then on April 14, 1961, acting expressly 
in response to the applications of certain producers, or- 
dered a rehearing of the February 21, 1961, order in which 
rehearing had been requested. Then on May 29, 1961, with- 
out notice or hearing, the Commission issued its order 
modifying the order of February 21, 1961, with respect to 
all producer dockets affected by the order of February 21, 
1961. The order of May 29, 1961, limited the refunds by 
producers to those amounts recovered by the producers 
from the State of Louisiana. 


Although there was a series of orders after May 29, 1961, 
the order of March 5, 1962, in effect vacates all orders 
subsequent to the May 29, 1961, order. Also, in its March 
5, 1961, order the Commission determined that the pro- 
ducers should make refunds of all moneys collected sub- 
ject to refund, but limits refunds to those pipeline com- 
panies which, according to the Commission, have taken 
the necessary procedural steps subsequent to the May 29, 
1961, order to protect their standing in the various pro- 
ducer dockets affected by the May 29, 1961, order. 
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The Commission further finds that Tennessee, along with 
certain other pipeline purchasers, failed to take appro- 


2 Applications for rehearing were filed by producers in approximately 70 of 


the total number of dockets involved in the February 21, 1961, order, and in 25 
of the dockets listed in Appendix A. 
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priate action subsequent to the May 29, 1961 order, and 
upon this basis alone excuses full return of the moneys 
collected subject to refund by the producers in the dockets 
listed in Appendix A hereto. 


II 


Tus Orper or Marcu 5, 1962, Is Anprrrany AND CaPpRICcIOUs 
rx Denyinc Rerunps To TENNESSEE AND Is An ABUSE 
oF D1scrETION. 


The Commission’s order of March 5, 1962, is inconsistent 
and based on arbitrary and capricious acts of the Com- 
mission which results in discrimination against Tennessee. 


The Commission’s order of March 9, 1962, denies tax 
reimbursement refunds to Tennessee on the grounds that 
Tennessee failed to seek rehearing of the May 29, 1961 
order; and, therefor, such order became final as to Ten- 
nessee and the Commission could not sua sponte reopen 
those dockets in which Tennessee has an interest. Such 
position on the part of the Commission conflicts with the 
position it took when on May 29, 1961, it modified its Feb- 
ruary 21, 1961 order (which applied to over 400 producer 
dockets) on the basis of requests for rehearing filed by 
producers in only 70 dockets. 


The March 5, 1962 order, and the May 29, 1961 order 
are similar in that the March 5, 1962 order seeks to ‘‘re- 
vise’’ the May 29, 1961 order, and the May 29, 1961 order 
-<modifies’’ the February 29, 1961 order. However, 
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the order of March 5, 1962, limits its revision of the May 
29, 1961, order only to those rate schedules or supplements 
involving a purchaser which properly had been permitted 
to intervene and whose petition to intervene or application 
for rehearing was a basis for reopening the docket, whereas 
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the order of May 29, 1961, ‘‘modified’’ the order of Febru- 
ary 21, 1961, in all dockets regardless of whether or not 
appropriate filings for review had been made. Such in- 
consistency constitutes an arbitrary and capricious action 
on the part of the Commission. 


The Commission’s order of May 29, 1961, which treated 
all producers alike and which modified all producer dockets, 
even those in which no request for rehearing had been 
filed is unreconcilable and can be accounted for only as a 
recognition of the Commission of the similarity of these 
proceedings and the concommitant conclusion by the Com- 
mission that a uniform final order was required in all 
dockets. Moreover, such action was consistent with the 
thoughts expressed by the Commission in recognizing that 
the same issues are involved in all of these dockets, that 
the issue in these proceedings are primarily, if not exclu- 
sively, questions of law, not questions of fact (order of 
October 30, 1961, Mimeo, P. 4) and that these issues have 


already been determined by the courts, ie. the uncon- 
stitutionality of the Louisiana gas gathering tax 
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(order of May 29, 1961, Mimeo. p. 5). For the Commis- 
sion, by its March 5, 1962, order to suddenly change to 
the procedural pattern it had followed, and to deny a 
reopening or a modification of the May 29, 1961, order in 
those dockets in which Tennessee has an interest solely 
on the basis of Tennessee’s failure to ask for a rehearing 
of the May 29, 1961, order is clearly inconsistent and based 
on arbitrary and capricious actions of the Commission 
which results in discrimination against Tennessee. 


(755) 
pase 


Tue Orper or Marcu 5, 1962, Is DiscRIMINATORY AND DENIES 
TsxneEsseE Due Process or Law 


Tennessee is aggrieved by the Commission’s order of 
March 5, 1962, because it discriminates against and penal- 
izes Tennessee as a result of erroneous action by the Com- 
mission. 

The Commission’s order of March 9, 1962, was first 
precipitated by certain wording embodied in the Commis- 
sion’s order of February 21, 1961. In this order the Com- 
mission, apparently due to misunderstanding as to the 
producers’ ability to secure refunds and taxes 
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paid to the State of Louisiana, stated in effect that pro- 
ducers were to refund tax moneys to their respective pur- 
chasers with interest. This was, of course, erroneous and 
inaccurate since, as the Commission subsequently learned, 
the producers were not entitled to refunds of tax moneys 
in the State of Louisiana unless they had paid the taxes 
under protest. Nevertheless, it was on account of this 
erroneous wording that the producers found it necessary 
to seek rehearing for clarification of the Commission’s 
February 21, 1961, order. 


As a result of producers seeking rehearing upon the 
February 21, 1961, order, the Commission without notice 
or hearing issued its order of May 29, 1961. This order 
modified the February 21, 1961, order and provided that 
producers were not required to refund tax moneys with 
interest to their pipeline purchasers unless the producer 
had received refund of such tax moneys from the State 
of Louisiana. 


Following a further series of filings by various parties 
and subsequent orders by the Commission with respect to 
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this May 29, 1961, order, the Commission then issued its 
March 5, 1962, order. In this most recent order, the 
Commission substantively reaffirms its original order of 
February 21, 1961, and orders producers to refund tax 
reimbursement moneys to certain purchasers irrespective 
of whether or not the producer had paid the taxes to the 
State of Louisiana and under protest. The March 5, 1962, 
order however 


787 


excludes Tennessee and its customers from receiving the 
benefits of the Commission’s initial suspension orders and 
its rights under the February 21, 1961, order on the 
grounds that Tennessee, in effect being aggrieved by the 
May 29, 1961, order, failed to file for a rehearing of the 
May 29, 1961, order although the Commission has here- 
tofore found such a filing to be improper.* 


Tennessee submits that if the Commission’s order of 
March 5, 1962, is valid order which substantively reaffirms 
the Commission’s February 21, 1961, order in finding that 
producers who received tax reimbursement money under 
and pursuant to the conditions of the Commission’s Order 
No. 206 are now obligated to refund such money, irrespec- 
tive of whether or not producers receive refunds from the 
State of Louisiana, then it follows that the order of March 
5, 1962, vitiates the Commission’s order of May 29, 1961, 
and that the latter order is in effect vacated. It likewise 
follows that Tennessee’s right to recover tax reimburse- 
ment moneys paid to producers from whom it purchases 
gas cannot be denied on the grounds that Tennessee failed 
to file for a rehearing upon an order which the Commis- 
sion has now recognized as being improper and in fact 


3 Houston, Texas Gas & Oil Corp., 17 F.P.C. 542; Trunkline Gas Co., 21 
F.P.C, 394, 
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negated by the Commission’s own action in issuance of its 
March 5, 1962, order. 
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If the Commission had properly worded its order of 
February 21, 1961, so as to order refunds contemplated by 
its Order 206 or if the Commission on May 29, 1961, had 
issued in substance the same order that it issued on March 
5, 1962, Tennessee and its customers would not now find 
themselves excluded from the benefits of the Commission’s 
original suspension order which required producers to 
refund the tax reimbursement moneys if the Louisiana law 
on which they were based was found to be unconstitutional. 
Thus, it is because of the Commission’s improper and 
erroneous action that Tennessee and its customers are 
being deprived of their rights; and unless the Commission 
now modifies its order of March 5, 1962, so as to permit 
Tennessee to recover its tax reimbursement moneys from 


its respective producers, Tennessee’s property will have 
been confiscated without due process of law. 


Wuererore, Tennessee Gas Transmission Company, be- 
cause of the errors and for the reasons hereinbefore set 
forth, prays that the Commission grant this application 
for rehearing of its order of March 5, 1962, and that upon 
such rehearing the Commission modify its order so that 
the moneys collected by the producers and suspended in 
the dockets listed in Appendix A hereto will be refunded 
to Tennessee. 


Respectfully submitted, 


TENNESSEE Gas TRANSMISSION 
Company 


By /s/ Rosert E. Saaw 
Robert E. Shaw 
Its Attorney 


Docket 
Number 


G-15546 
G-15551 
G-15555 
G-15563 
G-15584 
G-15586 
G-15589 
G-15590 
G-15611 
G-15618 
G-15619 
G-15632 
G-15633 
G-15641 
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APPENDIX ‘‘A’’ 
A-1 


Respondent 


Texaco Inc. 

Shell Oil Company 

The Superior Oil Company 

Cities Service Production Company 

E. J. Hudson, et al. 

Tidewater Oil Company 

Sohio Petroleum Company (Operator), et al. 

Petrol Production Company 

Shell Oil Company 

John W. Mecom d.b.a. Mecom Petroleums 

John W. Mecom, Operator, et al. 

Sun Oil Company (Operator), et al. 

Sun Oil Company 

Pan American Petroleum Corp. 

Southwest Gas Producing Company, Inc., et al. 

Kerr-McGee Oil Industries, Inc., (Operator), ef 
al. 

The Atlantic Refining Co. 

Humble Oil and Refining Co. 

Continental Oil Company 

Gulf Oil Corporation 

Phillips Petroleum Company (Operator), et al. 

Continental Oil Company (Operator), e¢ al. 

Forrest Oil Corporation (Operator), et al. 

Gulf Oil Corporation 

The California Company 

Union Oil Company of California 

Ted Weiner, e# al. 

Kerr-McGee Oil Industries, Inc. 

General Crude Oil Company 

M. L. Mayfield, et al. 

The Atlantic Refining Company 

The Atlantic Refining Company 

Sunnyland Contracting Co., Ine. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket Nos. G-15546, et al. 


In the Matters of 
Texaco, Inc., et al. 


Application for Rehearing of Philadelphia Electric Company, Leng 
Island Lighting Company. and The United Gas Improvement 
Company 


Philadelphia Electric Company, Long Island Lighting 
Company, and The United Gas Improvement Company (the 
Eastern Seaboard Distributors) apply for rehearing of the 
order of the Commission, issued on March 5, 1962, in 
the above-referenced dockets, on the following grounds: 


1. The Commission, on February 21, 1961, in various 
unconsolidated dockets involving producer rate increases 
occasioned by the increased Louisiana gathering tax, issued 
an order directing refunds of amounts collected as reim- 
bursement of the invalid one cent additional Louisiana 
gathering tax in all of the unconsolidated dockets. The 
Commission’s order required refunds without regard to 
whether or not the producers could obtain compensating 
amounts from the State of Louisiana. This order was 
issued without notice or hearing, inasmuch as the Com- 
mission had never consolidated the various Louisiana gas 
gathering tax dockets, and had never set any of the dockets 
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for hearing. Some, but not all, of the producers involved 
immediately applied for rehearing of the Commission’s 
order on the principal ground that they were not in a posi- 
tion to obtain recovery of the invalid tax payments from 
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the State of Louisiana since they had not paid the taxes 
under protest. 


2. The Eastern Seaboard Distributors sought rehearing 
of the February 21st order since they believed that the 
Commission should have directed refund of the entire two 
cent Louisiana gathering tax, inasmuch as (a) the deci- 
sions of the State of Louisiana courts on which the Com- 
mission relied in its February 21 order actually had de- 
clared invalid the original one cent Louisiana tax, not the 
additional one cent tax; (b) the Natural Gas Act gave the 
Commission the power to order refunds of any amounts 
of the increased rates declared unlawful, not merely the 
additional one cent Louisiana tax; and (c) every reason 
cited by the Commission requiring refund of the addi- 
tional one cent tax was equally applicable to the original 
invalid one cent gathering tax. Accordingly, the Eastern 
Seaboard Distributors on March 23, 1961, applied for re- 
hearing of the February 21 order on this principal ground. 
Since the Commission had not previously provided for 
rehearing or intervention in any of the dockets, the East- 
ern Seaboard Distributors 
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simultaneously petitioned to intervene in those dockets 
involving sales to their pipeline suppliers. 


3. The Commission, on April 14, 1961, acting expressly 
in response to the rehearing applications filed by the pro- 
ducers and without mention of the Eastern Seaboard Dis- 
tributors’ rehearing application, ordered rehearing in 69 
of the dockets involved in the February 21, 1961 order. 
The April 14 order merely declared that the February 
21, 1961 order. The April 14 order merely declared that 


1Qut of the approximately 200 producer respondents involved, only 20 ap- 
plied for rehearing. Rehearing was sought in 69 of the 452 dockets which were 
affected by the February 21 order. 
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the February 21 order was vacated with respect to those 
dockets and reached no conclusion on issues of law or fact. 


Since it could be argued that the Commission’s inaction 
in passing upon the Eastern Seaboard Distributors’ peti- 
tions to intervene and application for rehearing amounted 
to a denial of those petitions 30 days after the Distributors’ 
application for rehearing had been filed, the Eastern Sea- 
board Distributors applied for rehearing of this Commis- 
sion action on May 22, 1961. The Commission has never 
passed upon this application for rehearing.” 


Nothing further occurred until the Commission, on May 
29, 1961, issued an order modifying its order of Febru- 
ary 21 (again expressly pursuant to the rehearing peti- 
tions filed by certain 
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of the producers) to limit refunds in all of the dockets in- 
volved in the earlier orders to those amounts received by 
the producers from the State of Louisiana, or in other 
words, virtually no refunds. It should be noted that the 
Commission’s May 29 order applied to all of the producers’ 
dockets, not merely those few in which the producer had 
sought rehearing. 


In the same order of May 29, the Commission denied 
the petitions of the Eastern Seaboard Distributors to in- 
tervene in the dockets involving their own suppliers. 


4. The Eastern Seaboard Distributors, after careful con- 
sideration, decided not to seek review of the Commission’s 
May 29, 1961 order, although they considered that order 
unlawful and erroneous for the reasons, inter alza, which 
have lead the Commission in its subsequent August 30, 


2To take account of the possibility that the Distributors’ petitions to inter_ 
vene could be considered to have been denied on March 23, 1961, the Distribu- 
tors also filed a protective application for rehearing on April 22, 1961, which 
has likewise not been passed upon by the Commission. 
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1961 order to vacate it. The decision not to seek review 
was based primarily on the desire to avoid burdening 
the Commission and themselves with complex and pro- 
longed litigation which would be required to resolve the 
many intricate questions presented by the Commission’s 
refusal to order refunds of amounts which could not be 
recovered from the State of Louisiana. The Eastern Sea- 
board Distributors did not apply for rehearing of the May 
29 order, inasmuch as (a) it was an order on rehearing 
so that a further rehearing application would have been 
rejected (Houston, Texas Gas & Oil Corp., 17 F.P.C. 542; 
Trunkline Gas Co., 21 F.P.C. 394); 
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(b) the Distributors had already applied for rehearing of 
the Commission’s February 21st order and its denial of 
their petitions to intervene; and (c) it appeared highly 
unlikely that the Commission could be persuaded to modify 


the May 29 order in the absence of judicial review pro- 
ceedings so that an application for rehearing would amount 
to an unnecessary futility. 


However, Transcontinental Gas Pipe Line Corporation, 
a major South Louisiana purchaser, did immediately seek 
review of the May 29 order (without applying for rehear- 
ing as a preliminary) in the Court of Appeals for the 
District of Columbia Circuit. 


5. On August 30, 1961, the Commission sua sponte re- 
opened all of the dockets involved in its February 21 
order, vacated its order of May 29, and granted interven- 
tion to, inter alia, the Eastern Seaboard Distributors. The 
August 30 order provided for the filing by all parties of 
statements of position regarding the legal issues in ques- 
tion. Pursuant to this order, the Hastern Seaboard 
Distributors filed comprehensive statements before the 
Commission in October and November 1961 in which they 
argued, inter alia, that the entire two cent Louisiana gather- 
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ing tax should be refunded for the period in question, 
consistent with the position taken in their application for 
rehearing of the February 21 order. 
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The Commission’s order issued on March 5, 1962, to 
which this rehearing application is directed, adopts in 
substance many of the contentions of the Eastern Seaboard 
Distributors regarding the obligation to refund the in- 
valid Louisiana gathering tax, but ignores and thus re- 
jects the Eastern Seaboard contentions that the entire 
two cent Louisiana gathering tax is refundable. Inexplic- 
ably, the March 5 order also declines to direct refunds of 
even the one cent Louisiana gathering tax paid by South- 
ern Natural Gas Company, Tennessee Gas Transmission 
Corporation and Texas Hastern Transmission Corpora- 
tion on the sole ground that these companies or their 
customers, including the Eastern Seaboard Distributors, 
had failed to apply for rehearing of the May 29 order!* 


6. The Eastern Seaboard Distributors believe that the 
Commission erred in denying refunds of the one cent 
Louisiana gathering tax to those pipeline companies and 
their customers which failed to apply for rehearing of the 
May 29 order, for the following reasons: 


(a) The Commission’s reasons for denying refunds to 
the Eastern Seaboard Distributors are largely implicit 
rather 
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than stated, in the March 5 order. However, since the 
Commission expressly recognizes that it has the power 


3 United Fuel Gas Corporation was permitted to recover certain refunds aris- 
ing from the fact that it had applica for rehearing of the May 29 order in cer- 
tain but not all of the dockets in which it had an interest. The Commission 
held that United Fuel’s subsequent failure to seck court review of the May 29 
order ‘‘did not affect its standing before the Commission.’’ (Mimeo. p. 4) 
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under Section 19(a) ‘‘to affirm, modify and set aside our 
May 29 order’? (mimeo. p. 4), it would appear that the 
Commission’s refusal to order refunds to certain of the 
customers is based on an exercise of discretion rather 
than a claimed lack of authority. This exercise of the 
Commission’s discretion, although not spelled out in the 
March 5th order, appears to be grounded on some theory 
of estoppel or lack of equity due to the failure to seek 
rehearing of the May 29th order. 


It follows that—assuming arguendo that the May 29 
order was an order as to which an application for rehear- 
ing could be filed (but see below)—the Commission’s order 
adopts the principle that only those persons who in effect 
are prepared to litigate against the Commission are en- 
titled to the protection of the Natural Gas Act. In view 
of their timely petitions to intervene and the three applica- 
tions for rehearing filed within a two-month period, it can 
hardly be argued that the Eastern Seaboard Distributors 
were guilty of laches or of sleeping on their mghts, and 
we do not understand the Commission to have so held. 
We have also pointed out that the Eastern Seaboard Dis- 
tributors did not apply for rehearing of the May 29 order, 
even as a protective measure, in part because they decided 
not to take the Commission into court. It follows that 
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the Commission’s denial of refunds to these companies in 
actuality must be based not on equitable principles, but 
on their decision not to litigate. 


It is surprising that now that the Commission has recog- 
nized the validity of the basic contentions of the Eastern 
Seaboard companies, it should withhold refunds admittedly 
due from certain of their suppliers solely for the reason 
that, unlike Transco, they did not seek review of the May 
29 order, and did not, preparatory to such review, apply 
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for rehearing of an order issued on rehearing. The rate 
provisions of the Natural Gas Act contain no such stand- 
ard, and it would appear contrary to the Commission’s 
long-range interest to adopt and rest upon such a disinc- 
tion. 


The Act provides (Section 4(a)) that all rates shall be 
just and reasonable, not merely those rates as to which 
the consumer is willing to litigate with the Commission. 
The Commission has recognized that the Louisiana gather- 
ing tax payments were invalid as a matter of law, and that 
the producers were obligated to protect their own right to 
obtain refunds of those taxes from the State of Louisiana. 
Accordingly, the rates paid by the Eastern Seaboard Dis- 
tributors’? suppliers were not just and reasonable rates 
within the meaning of Sections 4 and 5 of the Natural Gas 
Act, and the producers were required to refund the invalid 
portion of all such rates to the pipeline supplier both under 
the express terms of the Natural Gas Act 
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and the Commission’s original suspension and refund 
orders. This statutory obligation does not turn on a will- 
ingness to take the Commission to court. 


We have shown that the Eastern Seaboard Distributors 
were in no way guilty of laches or of a negligent failure to 
protect their rights before the Commission. If they were 
guilty of anything, it was of the desire to avoid burdening 
both the Commission and themselves with a prolonged and 
complex litigation of doubtful outcome. It is difficult to 
understand how such a decision could have jeopardized 
their rights (and those of the consumers dependent upon 
them) to be free from invalid and unlawful producers rates. 


The principle underlying the Commission’s decision is 
most unfortunate and could result in extensive public 
injury, were it applied in other cases. Is the Commission 
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seriously suggesting that the refunds which will presum- 
ably be awarded in the wel-known CATCO proceedings 
should be limited to those customers of the Tennessee sys- 
tem which appealed the original CATCO decision? Surely 
not. Yet this is merely a logical application of the principle 
on which the March 5 order is grounded, since (with the 
exception of the appellants in CATCO) Tennessee’s cus- 
tomers could with equal propriety be considered to have 
‘<waived’’ or failed to protect their rights by their failure 
to seek rehearing and appeal of that order. 
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We believe that the Commission upon reviewing these 
facts will decide not to allow these errors to stand uncor- 
rected in its own interest. 


(b) We have already pointed out that the May 29, 1961 
order was an order issued on rehearing in respect to the 
various rehearing applications directed to the February 21 
order. The Commission has long held that it will not 
receive or consider rehearing applications directed to such 
an order. Houston, Texas Gas & Ou Corp., supra; Trunk- 
line Gas Co., supra. Since the Commission’s March 5 order 
indicates that it has denied the Eastern Seaboard Distribu- 
tors’ refunds solely on the basis of their failure to apply 
for rehearing of the May 29 order, the March 5 order is 
inconsistent with the Commission’s established precedents. 


(c) The Commission’s action cannot be reconciled with 
its August 30, 1961 order. That order granted interven- 
tion to the Eastern Seaboard Distributors as well as to 
other interested parties. Nothing in this order suggests 
that such a grant of intervention was conditional in any 
way. Pursuant to this order, the Eastern Seaboard inter- 
venors filed comprehensive statements of position, the 
reasoning and documentation of which is part appears to 
be relied upon by the Commission in its March 5 order. 
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Having granted intervention, on what ground does the 
Commission reverse that action and find that the 


776 


Eastern Seaboard Distributors are not ‘cinterested”’ 
parties in proceedings governing rates which are ultimately 
paid by them and their customers? See National Coal 
Association v. F.P.C., 191 F.2d 462 (D.C. Cir. 1951); Na- 
tural Gas Pipeline Co. v. F.P.C., 253 F.2d 3 (3rd Cir. 1958). 


(d) The Commission’s action cannot be reconciled with 
its order granting rehearing of the original February 21st 
order insofar as it applied to those dockets in which the 
producer did not apply for rehearing. 


7. The Commission also erred in not granting refunds 
of amounts paid as reimbursement for the original one 
cent Louisiana gathering tax, for all of the reasons set 
forth in the Eastern Seaboard Distributor’s statements of 


position filed with this Commission on October 9 and No- 
vember 6, 1961, which reasons are hereby incorporated by 
reference thereto. 


Respectfully submitted, 


PurmapeLpu1a Evectric Company 

Lone Istanp Licntixc Company 

Tue Unrrep Gas ImpRovEMENT 
CoMPANY 


By J. Davi Many, JR. 
J. David Mann, Jr. 
Their Attorney 
Morcay, Lewis & Bocxrus 
1120 Connecticut Avenue 
Washington 6, D. C. 
Of Counsel 


April 4, 1962 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: JoserpH C. SwipteR, Chairman; 
Howarp Morgan, L. J. O’Connor, Jz., Cuartes R. Ross and 
Harotp ©. Woopwagrp. 

Docket Nos. G-15546, et al.*, G-16125, et al.** 


Order Denying Applications for Rehearing and Granting 
Extension of Time 


(Issued April 26, 1962) 


By companion orders issued March 5, 1962, in Texaco 
Inc., et al., Docket Nos. G-15546, et al. and Arkansas Louisi- 
ana Gas Company, et al., Docket Nos. G-16125, e¢ al.,} the 
Commission disposed of more than 400 proceedings, includ- 
ing those listed above, involving rate increases based upon 
the additional gathering tax of 1¢ per Mef imposed by the 


State of Louisiana and later invalidated by the Louisiana 
courts. In certain of these proceedings, the March 5 order? 
directed producers to refund tax-reimbursement amounts 
collected from Transcontinental Gas Pipeline Corporation 
(Transco), Texas Gas Transmission Corporation (Texas 
Gas) and United Fuel Gas Company (United Fuel). In the 


* As noted in Appendix A hereof under columns entitled ‘‘ Docket Nos.’’ 
and ‘‘Applicants.’’ 


** The Docket Nos. hereby designated are Tennessee Gas Transmission Com- 
pany, G-15567; Olin Gas Transmission Corporation, G-15695; Mississippi River 
Fuel Corporation, G-15880; and Mississippi River Fuel Corporation, G-16468. 
In each of these dockets the applicant for rehearing is Southern Natural Gas 
Company, the purchaser. 


1The Texaco order pertained to sales of gas by independent producers to 
pipeline companies; the Arkansas Louisiana order pertained to field sales by 
pipeline companies. 

2 The term ‘‘March 5 order,’’ as used herein, shall refer to the order issued 
in Docket Nos. G-15546, et al. 
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remaining dockets, the Commission declined to order re- 
funds on the ground that the purchasers, by neglecting to 
file timely petitions for intervention or applications for 
rehearing of the order of May 29, 1961,* had allowed their 
rights to expire. Timely applications for rehearing of the 
March 5 order have 
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been filed in the above dockets by producers who were or- 
dered to make refunds and by direct and secondary pur- 
chasers to whom refunds were denied. 


In support of their applications, the producers advance 
various contentions to the effect that under Section 19 of 
the Natural Gas Act the Commission lacked jurisdiction to 
reconsider or disturb the finality of the May 29 order. In 
addition, some argue that they were deprived of the trial- 
type hearing allegedly required by the Administrative Pro- 
cedure Act, the Natural Gas Act, and the Commission’s 
regulations. Finally they challenge the merits of our deci- 
sion to order refunds, urging among other things, that the 
1958 suspension orders, construed in the light of contempo- 
raneous certificate orders and letters from the Commission 
to the Louisiana Collector of Revenue, did not impose a re- 
fund obligation upon producers who elected not to protest 
the tax; that there were valid business reasons for declin- 
ing to pay under protest; that the Commission erred in 
assuming that producers could protest the tax without be- 
ing forced to initiate litigation; and that the Commission 
ignored the possibility that the refunded amounts might 
constitute a windfall to the pipelines. 


With regard to the finality of the May 29 order and the 
adequacy of the hearing procedure, substantially all of the 


3 By that order, the Commission limited the producers’ refund obligation to 
amounts recovered by the producers from the State of Louisiana. 
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contentions set forth in the applications were considered 
by the Commission in its prior deliberations and were an- 
swered either in its order of March 5 or its order of April 
13 denying an application for rehearing filed in certain pro- 
ceedings by Pan American Petroleum Corporation.‘ One 
point, however, merits further comment. Several of the 
producers urge that since the May 29 order was itself issued 
upon reconsideration of a prior order, it was immune to 
further reconsideration by the Commission. As authority 
for this view they rely upon Trunkline Gas Company et al., 
Docket Nos. G-15394 et al., 21 FPC 394 (1959) and Houston, 
Texas Gas and Oil Corporation, Docket No. G-9262, 17 FPC 
542 (1957). Neither of the cited cases, however, is ap- 
posite. In Trunkline, the Public Service Commission of 
New York (PSC) applied for rehearing of an order deny- 
ing it intervention. The Commission granted rehearing, 
but later declined on the merits to accord PSC the requested 
status of an intervener. When PSC filed a second applica- 
tion for rehearing, substantially identical in aim and con- 
tent with its first, the Commission ruled it out of order. In 
Houston, the Commission’s Secretary rejected the tender of 
an application for rehearing addressed to an order which 
itself had denied a similar application filed by the same 
party. Thus, the principle for which these cases stand is 
that where the Commission has responded negatively to an 
application for rehearing, either by denying the applica- 
tion itself or by deciding against the applicant upon recon- 
sideration of the 
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merits, the disappointed party’s proper recourse is to peti- 
tion for judicial review, not to importune the Commission 
with a further application. That principle, however, has no 


4The dockets in which Pan American sought rehearing were Nos. G-15641, 
G-15650, G-15780, G-16065, G-16066, and G-16067. 
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bearing upon the present proceedings, since the applica- 
tions for rehearing of the May 29 order were the only ones 
to be filed by the three purchasers involved. Moreover, 
inasmuch as none of these purchasers was aggrieved by 
the order of February 21, 1961, it is difficult to see how they 
could properly have sought rehearing at any earlier stage. 
The only real question, therefore, is whether the attempt 
by Texas Gas to intervene in the proceedings subsequent to 
May 29 was still timely.* On this point we adhere to the 
conclusion expressed in our March 5 order. It should be 
emphasized that until April 14, 1961, when the Commis- 
sion granted applications for rehearing filed by producers 
in thirteen of the sixty-one dockets involving sales to Texas 
Gas,* there was no reason to suspect that the producers’ 
refund obligation would even be disputed. It might, per- 
haps, have been prudent for Texas Gas to seek intervention 
immediately thereafter in those proceedings which had been 
reopened by the April 14 order. However, in view of the 
fact that the Commission did not issue its customary notice 
fixing a time for intervention, invite statements of position, 
or otherwise establish procedures for litigating the refund 
issue, we do not believe that Texas Gas should be deemed 
to have forfeited its right to make its voice heard in these 
proceedings merely because it did not come forward prior 
to May 29. 


On the merits of the refund question, the Union Oil Com- 
pany of California (Union), one of the producer applicants, 
raises the only consideration not dealt with in our March 5 
order. Union charges the Commission with having ignored 
the settled principle of restitution that a buyer can recover 
from his seller the amount of an invalid tax included as a 


5 Transco had sought intervention, and United Fuel had been admitted as 
an intervener, prior to the May 29 order. 


6 The dockets referred to are those which are included both in Appendix B 
and Appendix E of the March 5 order. 
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separable component of the purchase price only if (i) the 
seller has been reimbursed by the taxing authorities and 
(ii) the refund will not unjustly enrich the buyer. As to 
the first of these two conditions, it must be noted that in 
the cases relied upon by Union the only non-contractual 
basis upon which the sellers’ refund obligation could be 
predicated was that of unjust enrichment. In the instant 
proceedings, however, the producers’ refund obligation is 
derived from suspension orders issued by this Commission 
in furtherance of its regulatory objectives under the Nat- 
ural Gas Act. The purpose of the suspension orders was 
not merely to prevent the unjust enrichment of the pro- 
ducers, but also and primarily to 
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insure that the customers would not be forced to pay a rate 
which included the amount of an invalid tax. Admittedly, 
if there had been no way by which the producers could have 
recouped from the State of Louisiana the amounts required 
to be refunded to their customers, we would have a different 
question. Procedures for obtaining a tax refund did exist, 
however, and the fact that some of the producers elected 
not to avail themselves of these procedures, and thus can- 
not at this late date be made whole, is not a sufficient rea- 
son to inflict upon their customers the burden of an invalid 
and readily avoidable tax. 


The second branch of Union’s argument is that the Com- 
mission, in considering the equities, failed to take into ac- 
count the possibility that the refunds might be a windfall 
to the recipient pipelines. The fact is, however, that before 
issuing the March 5 order, the Commission took steps to 
verify that its action would not yield a windfall. The rec- 
ords of the Commission confirm representations made by 
Transco in these proceedings to the effect that the increased 
costs attributable to the gathering tax were never passed 
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on in the form of higher rates. Having absorbed the tax, 
Transco will not be unjustly enriched if it is allowed to 
retain the amounts refunded to it pursuant to our March 
5 order. In Docket No. G-16316, United Fuel filed for a 
rate increase reflecting the increase in its tax-reimburse- 
ment obligations triggered by the Louisiana tax. The Com- 
mission permitted the rate to become effective subject to 
refund, as of September 23, 1958. Thus, the portion of the 
tax allocable to the period August 1, 1958 to September 23, 
1958 was absorbed by the company. By order of Septem- 
ber 15, 1960 in Docket No. G-16316,7 the Commission ap- 
proved a settlement agreement, the effect of which will be 
to require United Fuel to pass on to its wholesale customers 
their proportionate share of any refunds received by United 
Fuel under the March 5, 1962 order. In Docket No. G-16405, 
Texas Gas increased its rates, effective October 1, 1958, 
to cover its additional tax-reimbursement expenses. The 
costs allocable to the preceding two-month period were ab- 
sorbed by the company. By order issued October 30, 1959, 
the Commission approved termination of the above docket 
on condition that Texas Gas refund to each of its customers 
whose rates were increased, the applicable portion of any 
refunds received by Texas Gas from its suppliers in the 
event that the gathering tax should be held invalid. In 
light of the above circumstances, it is clear that none of 
the pipelines entitled the above refunds in accordance with 
the March 5 order will be unjustly enriched thereby. 
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The contention chiefly relied upon by the purchasers in 
their applications is that the March 5 order, insofar as it 
denied to some purchasers the relief it granted to others, 
was inconsistent with the approach adopted in the May 
29, 1961 order, which was applied uniformly to all dockets, 


7 United Fuel Gas Company, 24 FPC 467 (1960). 
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not merely those in which the producers had sought rehear- 
ing of the February 21, 1961 order. It is our view, however, 
that the sua sponte action involved in the May 29 order was 
significantly different in character from that which would 
now be required were we to grant refunds in all dockets. 
The avowed purpose of our earlier order was to qualify the 
producers’ refund obligation in conformity with what was 
stated to be the Commission’s subjective intent at the time 
it issued its original suspension orders, as well as the order 
of February 21, 1961. The modification of the February 
21 order can thus be viewed as an effort to rectify the omis- 
sion of an intended provision. As such it falls within a 
category of sua sponte action which the Supreme Court has 
held to be proper.’ A sua sponte order directing refunds 
to all purchasers could not be similarly justified. 


Other arguments, too numerous for meaningful treat- 
ment herein, are contained in the purchasers’ applications. 
All such arguments have been considered by the Commis- 


sion and found to be without merit. 


The application for rehearing filed by producer Sun Oil 
Company (Sun) is accompanied by an application to stay 
the effectiveness of ordering paragraphs (A), (B), and (C) 
of the March 5 order for a period of sixty days after final 
Commission action on Sun’s application for rehearing and 
until final disposition of any petition for judicial review. 
Sun advises that in Docket Nos. G-15632 and G-15768, in- 
volving sales to Transco, it has already filed a petition for 
review of the March 5 order in the Court of Appeals for 
the District of Columbia Circuit. For reasons stated in 
our order of April 13, 1962, granting Pan American Pe- 
troleum Corporation an extension of time for compliance, 


8 American Trucking Associations, Inc. v. Frisco Transportation Company, 
358 U.S. 133 (1958). 


Pan American Petroleum Corporation, Docket No. G-15641, Pan American 
Petroleum Corporation (Operator), et al., Docket Nos. G-15650, G-15780. 
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we propose to extend the time within which Sun must com- 
ply with ordering paragraphs (A) and (C) of the Commis- 
sion’s March 5 order, for a period ending 30 days after con- 
clusion of judicial review of that order in Docket Nos. 
G-15632, G-15633, G-15748, and G-15768. The extension is 
conditional, however, upon the payment by Sun to its cus- 
tomers Transco, United Fuel, and Texas Gas of interest, 
at a rate of 7% upon the amounts required to be refunded, 
for the period commencing on the 91st day after issuance 
of the order of March 5. 


801 
The Commission finds: 


(1) The applications filed in the instant dockets for re- 
hearing of the Commission’s order of March 9, 1962 should 
be denied. 


(2) There is good cause for extending the time within 
which Sun must comply with the requirements of ordering 


paragraphs (A) and (C) of our order of March 5, 1962, 
for a period ending 30 days after conclusion of judicial re- 
view of that order in Docket Nos. G-15632, G-15633, G- 
15743, and G-15768, respectively. 


(3) It is just and reasonable and in the public interest 
that Sun be required to pay its customers Transco, United 
Fuel, and Texas Gas interest, at a rate of 7% upon the 
amounts required to be refunded, for the period commenc- 
ing on the 91st day after the issuance of our March 5 order. 
The Commission orders: 


(A) The applications filed in the instant dockets for re- 
hearing of the Commission’s order of March 5, 1962 are 
hereby denied. 

(B) The time within which Sun must comply with or- 
dering paragraphs (A) and (C) of the Commission’s order 
of March 5, 1962, insofar as applicable to Docket Nos. G- 
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15632, G-15633, G-15743, and G-15768, respectively, is ex- 
tended for a period ending 30 days after conclusion of 
judicial review of that order in each of those respective 
dockets. 


(C) Sun shall pay Transco, United Fuel, and Texas Gas 
interest, at a rate of 7% upon the amounts to be refunded, 
for the period commencing on the 91st day after issuance 
of the March 5, 1962 order. 


(D) The time within which Transco, United Fuel, and 
Texas Gas must comply with ordering paragraphs (B) and 
(D) of the March 5, 1962 order, insofar as applicable to 
Docket Nos. G-15632, G-15633, G-15743, and G-15768, re- 
spectively, is extended for a period ending 60 days after 
the conclusion of judicial review of that order in each 
of those respective dockets. 


(E) The preceding paragraphs (B) through (D) hereof 
shall not be deemed operative with respect to Docket Nos. 
G-15633 and G-15743 unless and until Sun shall have filed a 
petition for review therein. Thus, if within 90 days after 
the issuance of the March 5 order, Sun shall neither have 
complied with ordering paragraphs (A) and (C) thereof 
nor petitioned for review, it shall be deemed in default. In 
the event that Sun’s pending 
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petition for review in Docket Nos. G-15632 and G-15768 
are dismissed on grounds of prematurity and that no fur- 
ther petitions for review are filed therein within the time 
limit prescribed by Section 19(b) of the Natural Gas Act, 
the preceding paragraphs (B) and (D) hereof shall be 
deemed inoperative and of no effect. 

By the Commission. 


Gorpon M. Grant, 
[Sau] Gordon M. Grant, 
Acting Secretary. 
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APPENDIX A 


(Applicants and Docket Nos. designated 
by ‘‘*? in caption of this order) 


Applicants 
The Atlantic Refining Company 
Austral Oil Company, Incorporated 


Cities Service Oil Company (formerly 
Arkansas Fuel Oil Corporation) 


Cities Service Production Company 
Continental Oil Company 


The Grande Corporation (Operator), 
et al. 


Long Island Lighting Company 

Philadelphia Electric Company 

The United Gas Improvement Company 
ce 


“ 
“ 
“ce 
“cc 
“ 
“ce 
“ce 
“ce 
“cc 
“ce 
“ 
“ce 
‘cc 
“cc 
“ 
“ce 
“cc 
“ 
“cc 
“ 
“ce 
“ce 
“ 
“cc 
“a 


Docket Nos. 
G-15678, G-15719 
G-15608 


G-15646 
G-15653 
@-15571 


G-16072 


G-15546, G-15547, G-15548, G-15549, 
G-15550, G-15551, G-15552, G-15553, 
G-15554, G-15555, G-15556, G-15557, 
G-15558, G-15560, G-15561, G-15562, 
G-15563, G-15564, G-15565, G-15569, 
G15570, G-15571, G-15572, G-15574, 
G15575, G-15577, G-15578, G-15580, 
G-15581, G-15582, G-15583, G-15584, 
G-15586, G-15588, G-15589, G-15590, 
G-15591, G-15592, G-15593, G-15594, 
G-15595, G-15596, G-15597, G-15598, 
G-15599, G-15601, G-15602, G-15603, 
G-15605, G-15606, G-15607, G-15608, 
15610, G-15611, G-15612, G-15613, 
G-15615, G-15616, G-15618, G-15619, 
G-15620, G-15621, G-15625, G-15628, 
G-15629, G-15631, G-15632, G-15633, 
G-15635, G-15636, G-15638, G-15639, 
G-15641, G-15643, G-15645, G-15646, 
G-15647, G-15648, G-15650, G-15651, 
G-15652, G-15653, G-15655, G-15657, 
G-15661, G-15662, G-15663, G-15664, 
G-15665, G-15668, G-15669, G-15670, 
G-15671, G-15673, G-15675, G-15678, 
G-15679, G-15680, G-15683, G-15685, 
G-15687, G-15718, G-15719, G-15730, 
G-15721, G-15722, G-15723, G-15724, 
G-15727, G-15729, G-15730, G-15731, 
G-15735, G-15738, G-15739, G-15740, 
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Applicants 


Long Island Lighting Company (Con’t) 


Philadelphia Electric Company 
The United Gas Improvement Company 
ce 


Oil Participations, Incorporated 
Phillips Petroleum Company 


Phillips Petroleum Company 
(Operator), et al. 


P. R. Ratherford 
Southern Natural Gas Company 
“ce 


Docket Nos. 


G-15741, G-15743, G-15746, G-15748, 
G-15749, G-15751, G-15752, G-15753, 
G-15755, G-15757, G-15759, G-15760, 
G-15761, G-15763, G-15766, G-15767, 
G-15768, G-15769, G-15771, G-15780, 
G@-15781, G-15782, G-15803, G-15830, 
G 5831, G-15833, G-15834, G-15835, 
G-15836, G-15837, G-15838, G-15840, 
G-15841, G-15842) G15843, G1 
G-15845, G-15846, G-15847, G-15848, 
G-15849, G-15850, G-15852, G-15854, 
G-15856, G-15857, G-15859, G-15861, 
G-15865, G15867, G-15868, G-15869, 
G-15870, G-15872, G-15873, G-15876, 
G-15925, G-15926, G-15930, G-15933, 
G-15935, G-15938, G-15945, G-15947, 
G-15948, G-15953, G-15955, G-15956, 
G-15957, G-15958; G-15960, G-15962, 
G-15963; G-15966, G-15967, G-15970, 
G-15972, G-15973, G-15974, G-15976, 
G-16023, G-16024, G-16025, G-16083, 
G-16034, G-160397 G-16042, G-16043, 
G-16044) G-16047; G-16049, G-16050, 
G-16052 G-16057, G-16058, G-16059, 


G-16076, G-16077, G-16115, G-16129, 
G-16241, G-162427 G-16243, G-16246, 
G-16342, G-16343, G-16489, G-16590, 
G-16609, G-16892, G-16893 


G-16024 
G-15596, G-15721 


G-15597, G-15752 
G-15938 


G-15573, G-15579, G-15580, G-15586, 
G-15588, G-15596, G-15597, G-15605, 
G-15611, G-15622; G-15627, G-15642, 
G-15661, G-15662, G-15666, G-15667, 
G-15668, G-15676, G-15684, G-15718, 
G-15727, G-15730, G-15737, G-15745, 
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Applicants Docket Nos. 


Ae 

Southern Natural Gas Company (Con’t) G-15747, G-15762, G-15764, G-15831, 
“ G-15832, G-15837, G-15866, G-15936, 
“ G-15939, G-15944, G-15950, G-15954, 
“ G-15956, G-16035, G-16046, G-16075, 
“ G-16244, G-16470 


Sun Oil Company G-15632, G-15633, G-15743, G-15768 


Tennessee Gas Transmission Company G-15548, G-15551, G-15555, G-15563, 
“ G-15584, G-15586, G-15589, G-15590, 
“se G-15611, G-15618, G-15619, G-15632, 
“e G-15633, G-15641, G-15663, G-15668, 
“ce G-15678, G-15718, G-15730, G-15751, 
“ce G-15752, G-15763, G-15766, G-15831, 
“ G-15837, G-15846, G-15872, G-15925, 
“ G-15933, G-15935, G-16033, G-16076, 
“e G-16342 


Texaco, Inc. G-15546, G-15547, G-15548, G-15680, 
ef G-15739 


Texas Eastern Transmission Corporation G-15569, G-15574, G-15580, G-15581, 
‘e G-15593, G-15603, G-15605, G-15607, 
“ G-15631, G-15632, G-15647, G-15657, 
“ce G-15663, G-15683, G-15722, G-15723, 
“ G-15735, G-15739, G-15759, G-15767, 
“ G-15782, G-15836, G-15838, G-15840, 
“ G-15841, G-15842, G-15843, G-15844, 
“e G-15845, G-15869, G-15930, G-15945, 
“ G-15955, G-15958, G-15967, G-16025, 
‘e G-16049, G-16067, G-16115, G-16243, 
“e G-16609 


Union Oil Company of California G-15846, G-15847, G-16074 


Union Texas Petroleum, Division of G-15833, G-16023 
‘Allied Chemical Corporation 
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BEFORE THE 
FEDERAL POWER COMMISSION 


Docket Nos. G-15632, G-15633, 
G-15743 and G-15768 


In the Matters of 
Sun Om Company 
Application for Rehearing and Stay 


Comes now Sun Oil Company (‘‘Sun’’) in accordance 
with Sections 19(a) and 19(c) of the Natural Gas Act, as 
amended, and Section 1.34 of the Commission’s Rules of 
Practice and Procedure and respectfully requests that the 
Commission grant rehearing of its order of February 21, 
1961 in the above-entitled matters and provide Sun with the 
relief hereinafter specified. Sun further requests a stay 
of the order of February 21, 1961 pending a determination 


upon rehearing. In support hereof, Sun shows as follows: 


L 


By its aforesaid order of February 21, 1961, the Commis- 
sion required, without a hearing first being held, refunds 
to be made and terminated literally hundreds of rate in- 
crease suspension proceedings involving increased prices 
to reflect in whole or in part an additional tax of one cent 
per Mcf levied by the State of Louisiana pursuant to Act No. 
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8 of 1958 (House Bill No. 303), as approved on June 16, 
1958, amending Title 47 of the Louisiana Revised Statutes 
of 1950. In such order the Commission purports to para- 
phrase the language of its suspension orders and then 
states as follows: 


‘<The Supreme Court of the State of Louisiana has 
held said statute to be in violation of Article 10, Sec- 
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tion 21 of the Louisiana Constitution. Bel Oi Corpo- 
ration, et al. v. Rufus W. Fontenot, Collector, 238 La. 
1002; 117 S.2d 571; Southern Natural Gas Company 
v. Robert Q. Roland, Collector of Revenues, — La. —, 
123 §.2d 891. Pursuant thereto, we are advised that 
the State of Louisiana is refunding such monies col- 
lected, with 2 percent interest thereon. It appears 
that these decisions are dispositive of the validity of 
said statute, that the said increased rates should be 
disallowed, refunds should be ordered, and the above- 
designated proceedings should be terminated.’’ (Em- 
phasis supplied) 


II. 


Sun’s interest in these proceedings concerns Docket Nos. 
G-15632, G-15633, G-15743 and G-15768. By individual or- 
ders entered in such dockets on July 31, 1958 the Commis- 
sion suspended prices of Sun for the sale of natural gas 
which were proposed to be increased to reflect the amount 
of the increased Louisiana tax collectible by Sun from its 
purchasers of natural gas. 


I. 


The Commission’s order issued February 21, 1961 in the 
above-entitled proceeding requiring refunds appears to be 
based on the assumption that each of the designated Re- 
spondents 
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has actually received refunds, together with 2 percent in- 
terest thereon, of the amounts of gas gathering tax paid by 
these Respondents pursuant to the State of Louisiana’s 
Act No. 8 of 1958 which has been held invalid. For exam- 
ple, the Commission’s order of February 21, 1961 makes 
specific reference to the fact that the Commission, by its 
previous order in the suspension dockets of the various 
Respondents, has required ‘refund of a proportionate part 
of the interest received by Respondents’’. 


262 


(2419) 


It is by no means clear that the Commission’s order of 
February 21, 1961, imposes any obligation to refund upon 
those Respondents who have not received any monies from 
the State of Louisiana collected by the latter pursuant to 
its invalid tax statute. On the basis of the language of 
Paragraph (A) of its order of February 21, 1961 it is rea- 
sonable to conclude that the Commission has imposed the 
obligations to make refunds only upon those Respondents 
who have received monies from the State of Louisiana. 


Consequently, Sun herewith seeks clarification of the 
Commission’s order issued February 21, 1961 so that said 
order makes it clear (1) that designated Respondents, such 
as Sun, who have not received any monies from the State 
of Louisiana as a result of prior collections by the State 
pursuant to its invalid tax statute, have no obligation to 
refund 
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to their respective purchasers and (2) that the suspension 
proceedings of such Respondents are terminated. 


IV. 


In the event that the Commission concludes that its or- 
der of February 21, 1961 does impose an obligation to re- 
fund upon each of the designated Respondents, Sun re- 
spectfully submits that such order is improper and invalid 
as to it for the following reasons: 


By the aforesaid suspension orders the Commission pro- 
vided for a ‘‘public hearing to be held upon a date to be 
fixed by notice from the Secretary concerning the lawful- 
ness’’ of the proposed increased prices. Having noted that 
it had been advised that litigation was being instituted 
(not by Sun) to challenge the constitutionality of the Louis- 
iana tax, the Commission suspended until August 2, 1958 
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the effectiveness of the increased prices and with respect 
to refunds provided in part as follows: 


“¢(D) Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and in 
such manner as may be required by final order of the 
Commission, the difference between the presently ef- 
fective rates and charges and the proposed increased 
rates and charges hereby allowed to become effective 
in the event the additional tax of one cent per Mef 
levied by the State of Louisiana is for any reason held 
to be invalid. Should such additional tax eventually 
be held invalid and the State of Louisiana makes re- 
fund, with interest, of the tax monies collected pursu- 
ant to the said Act No. 8 of 1958, then, and in that 
event, a proportionate part of the interest 
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so received by the Respondent herein shall be passed 
on and paid to the persons entitled thereto at such 
times and in such amounts, and in such manner as ma 
be required by final order of the Commission. * * * .” 
(Emphasis supplied) 


No hearings have been held in Sun’s aforestated suspen- 
sion proceedings so that the Commission is not informed 
and has not afforded Sun an opportunity to apprise it of 
the facts concerning the payment of the increased tax by 
Sun and its inability to obtain a refund of the taxes paid. 
It appears from the suspension orders of July 31, 1958 and 
the order of February 21, 1961, as well, that the Commis- 
sion contemplated that if the tax were paid but subse- 
quently refunded by the State because of the invalidity of 
the tax statute then in that event Sun should refund to its 
customers the amounts refunded to it. If this were the 
situation Sun would have no complaint with the February 
21, 1961 order. 


The facts are, however, as Sun will show if afforded an 
opportunity to do so that Sun has obtained no refund of 
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the taxes paid to the State of Louisiana under the tax which 
has been declared by the Supreme Court of the State of 
Louisiana to be unconstitutional and has no prospects of 
obtaining any refunds. Consequently, Sun has nothing to 
refund. It is clear that if Sun were required by the Com- 
mission to pay to its purchasers amounts equivalent to the 
amounts paid under the invalid tax it would be irreparably 
injured and its property 
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confiscated in violation of its rights under the Natural Gas 
Act, the Administrative Procedure Act and the United 
States Constitution. 


V. 


The Commission’s order of February 21, 1961 is based 
upon unspecified sources of information not known to Sun 
and insofar as it applies to Sun is erroneous and contrary 
to the fact in that the State of Louisiana is not ‘‘refunding 
[to Sun] such monies collected, with 2 percent interest 
thereon.’’ Accordingly such order should be set aside and 
Sun afforded an opportunity to present evidence at a hear- 
ing showing the true facts. 


VI. 


The order of February 21, 1961 is in violation of Section 
4(e) of the Natural Gas Act. Under this provision of the 
Act the Commission is authorized ‘‘to enter upon a hearing 
concerning the lawfulness’’ of an increased price and ‘‘af- 
ter full hearings, either completed before or after the rate, 
charge, classification, or service goes into effect, the Com- 
mission may make such orders with reference thereto as 
would be proper in a proceeding initiated after it had be- 
come effective.’’ In the light of these clear and unambig- 
uous statutory provisions there can be no question that the 
Commission must 
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accord to Sun the hearing which it provided for by its or- 
ders of July 31, 1958, but which hearing has not been held. 
See also: Sections 5 and 9 of the Administrative Procedure 
Act and compare Minneapolis Gas Co. v. F. P. C., No. 15452 
decided March 9, 1961 by the United States Court of Ap- 
peals for the District of Columbia Circuit. 


Vil. 


In view of the foregoing, Sun requests that the Commis- 
sion grant a rehearing of its order of February 21, 1961 
insofar as it pertains to the above-captioned matters and 
upon such rehearing (1) clarify such order to make certain 
that Sun has no obligation to make refunds, (2) terminate 
the above-entitled proceedings, (3) if the aforesaid relief 
is denied provide Sun with an opportunity to be heard with 
respect to the matters hereinabove set forth. Sun further 
requests that the Commission stay its order of February 


21, 1961 pending a determination upon rehearing. 
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Such a stay is clearly required and justified to avoid irrep- 
arable injury to Sun and because of the serious question of 
the validity of such order. 


Respectfully submitted, 


Sun On, Company 


By Sranztzey M. Mortey 
Stanley M. Morley 
Its Attorney 


Joan A. Wann, III 
1608 Walnut Street 
Philadelphia 3, Pennsylvania 


Cartes F, Hemrick 
Epwin M. Cacz 
P. O. Box 2880 
Dallas, Texas 


JOINER CaRTWRIGHT 

Herr M. WEINERT 
P.O. Box 2831 
Beaumont, Texas 


Rosert E. May 

Sranuey M. Moriey 
May, Shannon and Morley 
1700 K Street, N. W. 
Washington 6, D. C. 


Attorneys for Sun Ou Company 


Martmy A. Row 
P. O. Box 2880 
Dallas, Texas 


Of Counsel 
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District oF CoLUMBIA, SS: 


Stanley M. Morley, being first duly sworn, deposes and 
says that he is an attorney for Sun Oil Company; that as 
such he has signed the foregoing “‘ Application for Rehear- 
ing and Stay’”’ for and on behalf of said Company; that 
he is authorized so to do; that he has read said Applica- 
tion and is familiar with the contents thereof; and that the 
matters and things therein set forth are true and correct 
to the best of his knowledge, information and belief. 


Sranuey M. Morney 
Stanley M. Morley 
Subscribed and sworn to before me, @ Notary Public, this 
23rd day of March, 1961. 


Txomas C. Evans 
Thomas C. Evans 
Notary Public 


(SEAL) 


My Commission expires September 14, 1965. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket Nos. G-15546, et al. 


In the Matter of 
Texaco, Inc., e¢ al. 


Petition of Tennessee Gas Transmission Company for Leave to 
Intervene 


(Filed November 28, 1961) 


Comes now Tennessee Gas Transmission Company (Ten- 
nessee) and pursuant to the provisions of Section 15(a) of 
the Natural Gas Act as amended and Section 1.8 of the 
Commission’s Rules of Practice and Procedure, petitions 
to intervene in the above captioned matters. In support of 
this petition Tennessee respectfully shows as follows: 


I 


Tennessee is a corporation organized and existing under 
the laws of the State of Delaware with its principal place 
of business in the Tennessee Building, Houston, Texas. 
Tennessee is a natural gas company principally engaged 
in the business of producing, purchasing, transporting and 
selling natural gas in interstate commerce under authori- 
zation granted by and subject to jurisdiction of the Federal 
Power Commission. Tennessee’s main transmission system 
extends in a northeasterly direction from its sources of 
supply in Texas and Louisiana 
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through the States of Texas, Louisiana, Arkansas, Missis- 
sippi, Alabama, Tennessee, Kentucky, West Virginia, Ohio, 


1 As noted in Appendix A hereof under columns entitled ‘‘Docket Nos.’’ and 
‘‘Respondents’’, The dockets to which this petition is filed are those affecting 
sales to Tennessee Gas Transmission Company. 


269 


(2946) 


Pennsylvania, New York, New Jersey, Massachusetts, New 
Hampshire, Rhode Island, and Connecticut. 


0 


All correspondence and communications regarding this 
petition are to be addressed to the following: 


W. C. Braden, Jr., Vice President 
Tennessee Gas Transmission Company 
402 Solar Building 

Washington 6, D. C., and 

B. J. Williamson, Attorney 

Tennessee Gas Transmission Company 
P. O. Box 2511 

Houston 1, Texas 


puns 


By orders issued in each of the above captioned dockets, 
the Federal Power Commission authorized increased rates 
to be placed into effect subject to refund as of August 2, 
1958. These rate increases reflected increased tax reim- 
bursement to be paid by Tennessee resulting from the 
Louisiana gas gathering tax of 1¢ per Mef imposed pur- 
suant to Act 8 of 1958, approved June 16, 1958, amended 
Title 47 of the Louisiana statutes. Subsequently, the 
Supreme Court of Louisiana held the above mentioned 
act to be unconstitutional. 


IV 


On February 21, 1961, the Commission issued an order 
applicable to each of these dockets requiring each respond- 
ent to refund to Tennessee the amounts collected under 
their respective agreements and 
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undertakings, with interest as received from the State of 
Louisiana. By order isued May 29, 1961, the Commission 
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modified the order of February 21, 1961 to require that 
respondents refund to Tennessee a proportional part of 
any refund, including any interest received by them from 
the State of Louisiana as a result of the invalidity of Sec- 
tion 678 of the Louisiana statutes, the additional Louisiana 
gas gathering tax. By order issued August 30, 1961 the 
Commission reopened the above captioned proceedings and 
on November 6, 1961 the Commission issued its notice of 
these proceedings and fixed November 30, 1961 as the time 
in which petitions to intervene might be filed in the above 
captioned proceedings. 
Vv 


Prior to the payment of any of the rate increases which 
are the subject of the proceedings in these dockets, Ten- 
nessee gave notice by letter to each of the respondents indi- 
cating that Tennessee believed the Louisiana gas gathering 
tax to be unconstitutional and stating Tennessee’s belief 
that any sums paid as tax reimbursement by Tennessee 
would be refundable to Tennessee in the event such taxes 
were declared invalid. In this notice Tennessee requested 
that each respondent make payment of the Louisiana gas 
gathering tax subsequnt to July 31, 1958 under protest in 
the accordance with the provisions of Section 1576 of 
Title 47, Louisiana Revised Statutes, and Tennessee re- 
quested that the respondents take whatever action neces- 
sary or appropriate to bring about the recovery of such 
payments. 


From the foregoing it is clear that Tennessee has a 
direct and immediate interest in the above captioned 
dockets in that the rate 
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increases in these dockets have been paid by Tennessee 
and Tennessee is entitled to receive any refunds that 
respondents in these dockets might be ordered to make. 
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Tennessee’s interests are not adequately represented in 
these procedings by any other party. 


VI 


As shown, Tennessee is an interested party in these pro- 
ceedings within the meaning of that term as used in Section 
15 of the Natural Gas Act and Section 1.8 of the Com- 
mission’s Rules of Practice and Procedure. Tcnnessee 
respectfully submits that it has a substantial economic in- 
terest in these proceedings and that its interest may be 
adversely affected unless it is permitted to intervene, that 
it will not be adequately represented by other parties, and 
that its intervention and participation herein is required 
in the public interest. Tennessee avers that it has a right 
to intervene herein, that its intervention is necessary and 
appropriate to the administration of the Natural Gas Act, 
and that it should be granted full rights of intervention 
with respect to all the issues involved and matters that 


may arise in these proceedings. 


Wuererore, by reason of the foregoing, Tennessee prays 
that it be permitted to intervene in these dockets, with the 
right to have 
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notice of and appear at all hearings, to offer evidence, to 
produce and cross-examine witnesses, and to be heard on 
briefs and oral arguments. 


Respectfully submitted, 


TENNESSEE Gas TRANSMISSION 
ComMPaNy 


By B. J. Wi1amson 
B. J. Williamson 
Its Attorney 
November 28, 1961 


Docket 
Number 


G-15548 
G-15551 
G-15555 
G-15563 
G-15566 
G-15584 
G-15586 
G-15589 
G-15611 
G-15618 
G-15619 
G-15633 
G-15663 
G-15668 


G-15678 
G-15718 
G-15730 
G-15751 
G-15752 
G-15763 
G-15837 
G-15846 
G-15925 
G-15935 
G-16033 
G-16076 
G-16342 
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APPENDIX ‘‘A”’ 
A-1 


Respondent 


Texaco Ine. 

Shell Oil Company 

The Superior Oil Company 

Cities Service Production Company 

Skelly Oil Company (Operator), e¢ al. 

E. J. Hudson, et al. 

Tidewater Oil Company 

Sohio Petroleum Company (Operator), et al. 
Shell Oil Company 

John W. Mecom d.b.a. Mecom Petroleums 

John W. Mecom, Operator, et al. 

Sun Oil Company 

Southwest Gas Producing Company, Inc., et al. 
Kerr-MeGee Oil Industries, Inc., (Operator), et 


al. 
The Atlantic Refining Company 
Humble Oil and Refining Company 
Continental Oil Company 
Gulf Oil Corporation 
Phillips Petroleum Company (Operator), et al. 
Continental Oil Company (Operator), et al. 
The California Company 
Union Oil Company of California 
Kerr-McGee Oil Industries, Inc. 
M. L. Mayfield, et al. 
The Atlantic Refining Company 
The Atlantic Refining Company 
Sunnyland Contracting Company, Inc. 


* * * * * * 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket Nos. G-15546, et al. 
In the Matter of 


Texaco, Inc., ET AL, 


Docket Nos. G-15596, G-15597, G-15721, G-15752 
In the Matter of 
Pumurs Perroteum Company 
Application for Rehearing and Modification of Order 
(Filed March 23, 1961) 


As a result of this situation, it soon became apparent that 
payment of the increase in Louisiana gas gathering tax 
under protest would almost certainly result in additional 
tax levies upon the gas industry which would exceed the 
amount of the increase in the gas gathering tax. State 
officials did not hesitate to make it clear that funds tied 
up by protest to the increase in gas gathering taxes would 
necessarily have to be made up by immediate increases in 
other taxes, most likely through an increase in the gas 
severance tax. 


The increase in tax revenue which would be generated by 
the increase in gas gathering taxes was, of course, only 
a part of the total additional revenue requirements of the 
state. If the gas gathering tax were attacked und the 
funds generated thereby withheld from immediate state use, 
there appeared to be considerable danger that any sub- 
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stitute taxing legislation would require the gas industry 
to bear a greater portion of the state’s revenue require- 
ments. That an immediate increase in state revenues in 
considerable amounts was needed could not be denied. Nor 
was there any question but that the gas industry would be 
called upon, by taxation in one form or another, to supply 
a substantial part of this increase. The real question 
facing the producers was not whether a particular tax 
could be defeated, but whether any action taken would 
ultimately result in a greater tax burden falling upon the 
gas industry than had originally been projected. 


The most obvious alternative to an increase in the gas 
gathering tax was an increase in the gas severance tax. 
Even this alternative 
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would come at greater cost to the gas producer, since the 
gas contracts then in effect generally provided a greater 


percentage of reimbursement for gathering taxes than 
for severance taxes. Even so, most producers were willing 
to accept an increase in the gas severance tax as a compro- 
mise, so long as the gas severance taxes as so increased 
did not exceed the total of the gas gathering taxes as in- 
creased. There was not time, however, before the first 
payment of the increase in gas gathering taxes was due 
for the Louisiana Legislature to convene pursuant to spe- 
cial call of the Governor and make the necessary statutory 
changes. State officials indicated their willingness to sug- 
gest such a compromise to the state legislature only if 
a substantial portion of the gas producing industry paid 
the increase in gas gathering taxes without protest and, 
as a result, without restriction upon the use by the state. 


After thorough analysis of this situation, it was the best 
judgment of a substantial part of the gas producers in 
Louisiana that the greatest economies in the long run lay 
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in making the first payments of the increase in gas gather- 
ing taxes without protest, subject to making later pay- 
ments under protest if the Louisiana Legislature failed to 
repeal the gas gathering tax in favor of a gas severance tax 
in the same amount. The Louisiana Legislature did, in 
fact, later repeal the gas gathering tax and substitute a gas 
severance tax in an amount no greater than the gas gather- 
ing tax. 


° * ° e * 


Respectfully submitted, 


Wuuum J. Zeman 

H. K. Hopson 
Kenneto Heavy 
James G. WiitiaMs, JR. 


By Kennera Heapy 


Attorney for 
Puts Perroteum Company 
Bartlesville, Oklahoma 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Frederick Stueck, Acting Chair- 
man; William R. Connole, Arthur Kline and John B. 
Hussey. 


Docket No. G-15846 


In the Matter of 


Union Om Company or CaLirornia 


Order for Hearing, Suspending Proposed Changes in Rates, 
and Allowing Increased Rates to Become Effective 


(Issued August 14, 1958) 
Union Oil Company of California (Respondent), on 


July 25, 1958, tendered for filing proposed changes in its 
presently effective rate schedules for sales of natural gas 
subject to the jurisdiction of the Commission. The pro- 
posed changes, which constitute increased rates and 
charges, are contained in the following designated filings: 


Description: 
Notices of Change, dated July 25, 1958 
Purchasers: 


(1, 2, 3 and 8) Transcontinental Gas Pipe Line 
Corporation 
(4) United Fuel Gas Company 
(5) Tennessee Gas Transmission Company 
(6 and 9) United Gas Pipe Line Company 
(7) Texas Gas Transmission Corporation 
(10) Arkansas Louisiana Gas Company 
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Rate Schedule Designation: 


(1) Supplement No. 5 to Respondent’s FPC Gas 
Rate Schedule No. 2 

(2) Supplement No. 2 to Respondent’s FPC Gas 
Rate Schedule No. 3 

(3) Supplement No. 2 to Respondent’s FPC Gas 
Rate Schedule No. 4 

(4) Supplement No. 2 to Respondent’s FPC Gas 
Rate Schedule No. 12 

(5) Supplement No. 3 to Respondent’s FPC Gas 
Rate Schedule No. 7 

(6) Supplement No. 3 to Respondent’s FPC Gas 
Rate Schedule No. 8 

(7) Supplement No. 3 to Respondent’s FPC Gas 
Rate Schedule No. 13 

(8) Supplement No. 1 to Respondent’s FPC Gas 
Rate Schedule No. 17 

(9) Supplement No. 1 to Respondent’s FPC Gas 
Rate Schedule No. 21 

(10) Supplement No. 1 to Respondent’s FPC Gas 
Rate Schedule No. 22 


Effective Date:* 
August 1, 1958 


The increased rates and charges so proposed are intended 
to reflect (in whole or in part) the additional ‘‘excise, li- 
cense, or privilege tax’’ of one cent per Mef levied by the 
State of Louisiana pursuant to Act No. 8 of 1958 (House 
Bill No. 303), as approvide on June 16, 1958, amending 
Title 47 of the Louisiana Revised Statutes of 1950. The 
Commission is advised that litigation is being instituted 
to challenge the constitutionality of the said Act No. 8 of 
4958. In consideration of this fact, and in order to assure 


—— 


1 The stated effective date is the date proposed by Respondent. 
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appropriate refund in the event said Act No. 8 of 1958 
should be declared unconstitutional or otherwise held in- 
valid by final judicial decision, it is deemed advisable to 
suspend the said proposed increased rates and charges 
until August 2, 1958, and thereafter to permit them to be- 
come effective as of that date; provided, that within 20 
days from the date of this order Respondent shall file with 
the Secretary of the Commission an appropriate under- 
taking to assure such refund as may be ordered. 


The Commission finds: 


(1) It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing con- 
cerning the lawfulness of the said proposed changes, and 
that the above-designated supplements be suspended and 
the use thereof deferred as hereinafter ordered. 


(2) It is necessary and proper in the public interest in 
carrying out the provisions of the Natural Gas Act that 
Respondent’s proposed increased rates be made effective 
as hereinafter provided and that Respondent be required 
to file an undertaking as hereinafter ordered and condi- 
tioned. 


The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations 
under the Natural Gas Act [18 CFR, Chapter I], a public 
hearing be held upon a date to be fixed by notice from the 
Secretary concerning the lawfulness of the proposed in- 
creased rates and charges contained in the above-designated 
supplements to Respondent’s FPC Gas Rate Schedules. 


(B) Pending such hearing and decision thereon, said 
supplements are each hereby suspended and the use there- 
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of deferred until August 2, 1958, and until such further 
time as each is made effective in the manner hereinafter 
prescribed. 


(C) The rates, charges, and classifications set forth in 
the above-designated supplements to Respondent’s FPC 
Gas Rate Schedules shall be effective as of August 2, 1958: 
Provided however, That within 20 days from the date of 
this order, Respondent shall execute and file with the 
Secretary of the Commission the agreement and under- 
taking described in paragraph (E) below. 


(D) Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such manner 
as may be required by final order of the Commission, the 
difference between the presently effective rates and charges 
and the proposed increased rates and charges hereby al- 
lowed to become effective in the event the additional tax of 
one cent per Mef levied by the State of Louisiana is for 


any reason held to be invalid. Should such additional tax 
eventually be held invalid and the State of Louisiana makes 
refund, with interest, of the tax monies collected pursuant 
to the said Act No. 8 of 1958, then, and in that event, a 
proportionate part of the interest so received by the Re- 
spondent herein shall be passed on and paid to the persons 
entitled thereto at such times and in such amounts, and in 
such manner as may be required by final order of the Com- 
mission. Respondent shall bear all costs of any such re- 
funding; shall keep accurate accounts in detail of all 
amounts received by reason of the increased rates or 
charges allowed by this order to become effective, for each 
billing period, specifying by whom and in whose behalf 
such amounts were paid; and shall report (original and 
four copies), in writing and under oath, to the Commission 
quarterly, or monthly if Respondent so elects, for each 
billing period, and for each purchaser, the billing deter- 
minants of natural gas sales to such purchasers and the 


280 


(6090) 


revenues resulting therefrom, as computed under the rates 
in effect immediately prior to the date upon which the in- 
creased rates allowed by this order become effective, and 
under the rates allowed by this order to become effective, 
together with the differences in the revenues so computed. 
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(E) As a condition of this order, within 20 days from 
the date of issuance thereof, Respondent shall execute and 
file in triplicate with the Secretary of this Commission its 
written agreement and undertaking to comply with the 
terms of paragraph (D) hereof, signed by a responsible 
officer of the corporation, evidenced by proper authority 
from the board of directors, and accompanied by a certifi- 
cate showing service of copies thereof upon all purchasers 
under the rate schedule involved, as follows: 


Agreement and Undertaking of 
to Comply with the Terms and Conditions of Para- 


graph (D) of Federal Power Commission’s Order Mak- 
ing Effective Proposed Rate Changes 


In conformity with the requirements of the order 
issued , in Docket No. G- ; 
hereby agrees and undertakes to comply with the terms 
and conditions of paragraph (D) of said order, and has 
caused this agreement and undertaking to be executed 
and sealed in its name by its officers, thereupon duly 
authorized in accordance with the terms of the resolu- 
tion of its board of directors, a certified copy of which 
is appended hereto this day of 


By. 
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Unless Respondent is advised to the contrary within 15 
days after the date of filing such agreement and undertak- 
ing, the agreement and undertaking shall be deemed to 
have been accepted. 


(F) If Respondent shall, in conformity with the terms 
and conditions of paragraph (D) of this order, make the 
refunds as may be required by order of the Commission, 
the undertaking shall be discharged; otherwise, it shall 
remain in full force and effect. 


(G) Neither the supplements hereby suspended nor the 
rate schedules sought to be altered thereby shall be changed 
until the period of suspension has expired, unless other- 
wise ordered by the Commission. 


(H) Interested State commissions may participate as 
provided by Section 1.8 and 1.37 (f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1.37 (f)]. 


By the Commission. 


J. H. Gurrwe 
Joseph H. Gutride, 
Secretary. 


[The suspension orders of Texaco Inc. on July 30, 1958, 
Docket No. G-15548 (RB. 9299), Gulf Oil Corporation on 
July 31, 1958, Docket No. G-15751 (BR. 14666), Sun Oil 
Company on July 31, 1958, Docket No. G-15633 (R. 2820), 
and Atlantic Refining Company on July 31, 1958 and 
August 31, 1958, Docket Nos. G-15678 and G-16033 (R. 
7469 and 75896), referred to on page 4 of Producer- 
Intervenors’ brief, are not duplicated herein. They are 
identical in substance with the foregoing order.] 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket Nos. G-15546, et al. 
In the Matter of 


Texaco Inc., Er aL 


Petition of Texaco Inc, for Declaratory Order to Remove Un- 
certainty Arising From Commission Order of Febuary 21, 
1961, Requiring Refunds and Terminating Proceedings 


Comes now Texaco Inc. (Texaco), pursuant to Section 
1.7 of the Commission’s Rules of Practice and Procedure 
to petition the Commission for declaratory instruction to 
remove uncertainty arising from its order of February 21, 
1961 requiring refunds and terminating proceedings, which 
order was issued in the above referenced matters. In 
support of its request for such declaratory order Texaco 


states as follows: 


A 


Texaco does not by this request for declaratory in- 
struction in any way seek to avoid the responsibilities and 
obligations which it voluntarily assumed by submission of 
its corporate undertaking, filed with the Commission pur- 
suant to the provisions of the Commission’s Order No. 
206 and subsequent orders dealing with the matter of 
“The State of Louisiana Gas Gathering Tax (Act No. 8, 
Louisiana Law of 1958, amending Title 47 of the Louisiana 
Revised Statutes of 
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1950) [H. B. No. 303].’? Texaco’s undertaking in these 
matters constituted its obligation, voluntarily assumed, to 
comply with such orders as were eventually issued by the 
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Commission in these matters, and Texaco seeks now but to 
have clarified the intention embodied in the Order of the 
Commission issued February 21, 1961. 


I. 


By order issued March 2, 1961 in Northern Natural Gas 
Company, Docket Nos. G-2217 and G-2505, the Commis- 
sion noted (p. 2, mimeo copy) that orders issued by it 
requiring refunds under certain circumstances do not re- 
quire the institution of suit for recovery of monies. 
Texaco did not institute suit to challenge Act No. 8, 
Louisiana Law of 1958, amending Title 47 of the Louisiana 
Statutes and, pursuant to applicable State law, Texaco has 
not received refund of any of the tax paid to the State of 
Louisiana represented by the funds tabulated in its Docket 
Nos. G-15546, G-15547, and G-15548. Since it has received 
no refunds from the State of Louisiana, Texaco obviously 
has not received any interest either. 


Ii. 


It was the stated position of the Commission, as set 
forth in a letter by the Chairman to the Collector of 
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Revenue of the State of Louisiana, which letter was written 
in response to the Collector’s letter of September 23, 1958, 
that the purpose of the Commission’s orders suspending the 
tax reimbursement and imposing refund obligations upon 
producers was to avoid ‘‘unjust enrichment”’ or a ‘¢wind- 
fall”? to the producers in the event the tax was subsequently 
declared illegal ‘‘and refund of payments thereunder are 
made to producers.’’ While the tax has now been declared 
invalid, Texaco has not received refund of any amounts 
collected under the above mentioned dockets, money which 
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it paid over to the State of Louisiana. Therefore, Texaco 
has not realized any ‘‘windfall.’’ 


Iv. 


Hence, Texaco requests that the Commission clarify 
its order of February 21, 1961 and state definitely if it is 
the intention of the Commission that said order requires 
Texaco to refund amounts tabulated in its Docket Nos. 
G-15546, G-15547, and G-15548, despite the fact that Texaco 
has not received reimbursement of these funds from the 
State of Louisiana. Texaco further requests clarification 
by the Commission of whether it must, should it be in- 
structed to make such refunds of amounts not refunded to 
it, make such refund with two per cent interest although 
it has received no interest from the State of Louisiana. 
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V. 


If in clarification of its order of February 21, 1961 the 
Commission shall find that Texaco is to take some further 
action pursuant to that order, then Texaco requests that it 
be granted a period of 90 days from and after the Com- 
mission’s order in response to this petition in which to take 
such action. 


Wuenrerore, Texaco Inc. petitions the Federal Power 
Commission to clarify its order of February 21, 1961, 


(a) By instructing Texaco Inc. whether, although it has 
not received reimbursement in the form of principal or 
interest of such amounts as are tabulated in Texaco Docket 
Nos. G-15546, G-15547, and G-15548, it is required to pay 
to its purchasers amounts equal to those tabulated in such 
dockets, and whether it is required to make an additional 
payment equal to two per cent of such amounts. 
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(b) Should such action be required in response to said 
order, Texaco requests it be granted a period of 90 days 
from and after the Commission’s order in response to this 
petition in which to take such action. 


* s ° ° e se e . e e 
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Grate oF TEXAS \ me 
County oF Haris 

Alfred C. DeCrane, Jr., being duly sworn according to 
law, deposes and says that he is an Attorney for Texaco 
Ine.; that he is duly authorized to make this affidavit; that 
he has read the foregoing; that he is familiar with the 
facts set forth therein; and that such facts are true and 
correct to the best of his knowledge and belief. 


Signed: Aurrep C. DeCrane, JR. 
Alfred C. DeCrane, Jr. 


Sworn to and subscribed before me this day of Mar. 
17, 1961. 
Cruara WILLING 
Notary Public in and for 
Harris County, Texas. 


JOINT BRIEF FOR INTERVENORS, LONG ISLAND LIGHT- 
ING COMPANY, PHILADELPHIA ELECTRIC COMPANY 
AND THE UNITED GAS IMPROVEMENT COMPANY 


IN THE 


United States Court of Appeals 


For THe Districr or Cotumsia CrecuiT 


No. 17,126 


i 
TENNESSEE Gas TRANSMISSION COMPANY, 
Petitioner, 
v. 


FEpERAL Power CoMMISSION, 
Respondent. 


Lone Istanp Licutrnc Company, Pamape pHi Eecrric 
Company and Tue Unirep Gas JmproveMeNT Company, 
Intervenors. 
NN eet 
On Petition to Review Order of the Federal Power 
Commission 


DAVID K. KADANE, VINCENT P. McDEVITT, 
EDWARD M. BARRETT, SAMUEL GRAFF MILLER, 
BERTRAM D. MOLL, HENRY P. SULLIVAN, 
BERNARD HULKOWER, 1000 Chestnut Street, 

250 Old Country Road, Philadelphia 5, Pennsylvania, 

Mineola, New York, Attorneys for Philadelphia 

Attorneys for Long Island Electric Company. 

Lighting Company. | 


MORGAN, LEWIS & BOCKIUS, J. DAVID MANN, Jr. 
Philadelphia-Washington, WILLIAM W. ROSS, 
i S. JOHN E. HOLTZINGER, Jr. 
Un ted States Cott f Appeals 1120 Connecticut Ave., N. W. 
for tho D'strirt of Columbia Circuit Washington 6, D. C., 
Attorneys for The United Gas 
3 r 
a) eo 
"OctobA CF9R3 1962 


Improvement Company. 


c. 


STATEMENT OF QUESTIONS PRESENTED 


1. Where, in a proceeding under Section 4(e) of the 
Natural Gas Act the Commission has found producer rate 
increases to be unjustified and unlawful and that refunds 
are required by Commission rate suspension orders, did the 
Commission exceed its statutory authority and abrogate its 
primary obligation of protecting ratepayers from excessive 
rates in relieving the producers of their obligation to re- 
fund such unlawful rates to Tennessee solely because of 
Tennessee’s alleged failure timely to intervene in the pro- 
ceeding? 


2. Whether the Commission arbitrarily discriminated 
against Tennessee in failing to direct refunds of unlawful 
rates to Tennessee solely because of Tennessee’s failure 
to seek rehearing of an admittedly erroneous order pur- 


porting to limit producer refund obligations which the 
Commission later modified so as to reimpose the complete 
refund obligations of earlier orders and to require refunds 
of identical unlawful rates to other purchasers in the same 
proceeding? 


3. Where Tennessce timely filed a petition to intervene 
in a proceeding under Section 4(e) of the Natural Gas Act 
involving increased rates to Tennessee in accordance with 
the Commission’s rules relating to intervention and the 
Commission’s notice setting the date by which intervention 
could be sought, did the Commission err in denying Ten- 
nessee intervention and the right to refunds of unlawful 
rates because Tennessee had failed to seek to be heard at 
an earlier time when the Commission’s own actions had 
demonstrated that it would be futile to do so? 
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IN THE 


United States Court of Appeals 


For THE Disrricr or Cotumsra Crrcurr 
No. 17,126 


TENNESSEE Gas TraNsMISSION COMPANY, 
Petitioner, 
v. 


FeperaL Power Commission, 
Respondent. 


Lone Istanp Licutinc Company, PHinapELpHiA ELEctric 
Company and Tue Unrrep Gas Improvement Company, 
Intervenors. 


ON PETITION TO REVIEW ORDER OF THE FEDERAL 
POWEE COMMISSION 


Joint Brief for Intervenors, Long Island Lighting Company, 
Philadelphia Electric Company and The United Gas 
Improvement Company 


JURISDICTIONAL STATEMENT 


This is a proceeding to review an order of the Federal 
Power Commission terminating a series of proceedings? 


1Somo 400 dockets have been involved in these proceedings below. Dis- 
tributors’ interests were confined to those dockets included in In the Matter of 
Texaco, Inc., et al. Docket Nos. G 15546, et al. involving producers from 
whom their own pipeline suppliers purchased directly, or indirectly through 
an intervening pipeline, at the time the taxes were in effect in Louisiana. 
Unless otherwise noted, all Commission orders hereinafter referred to are in 
Docket No, G 15546. These are the dockets in which the Commission had 
granted them intervention (later withdrawn, see p. 8 infra), as shown in 
Appendix B to the Commission Order of August 30, 1961 (R. 489-501). 


2 


initiated by the Commission under Section 4(e) of the 
Natural Gas Act, June 21, 1938, 52 Stat., 822, U.S.C.A. 
Title 15, §717e(e), to determine the lawfulness of certain 
increased rates and charges proposed by independent pro- 
ducers of natural gas. This Court has jurisdiction to 
review the order under the provisions of Section 19(b) of 
the Natural Gas Act, 52 Stat. 831 (1938), U.S.C.A. Title 15 
§717r (b) (1958). 


The order under review finally terminating the pro- 
ceedings was issued by the Commission on March 5, 1962 
(R. 702). Petitioner Tennessee Gas Transmission Com- 
pany (Tennessee Gas) on April 4, 1962 sought rehearing 
(R. 750), and an order denying rehearing was issued on 
April 26, 1962 (R. 796). On June 25, 1962, Tennessee Gas 
filed petition for review of the Commission order of March 
5, 1962. A joint and several petition for intervention in 
the review proceeding was filed by Distributors in this 
Court on August 6, 1962. By order of this Court dated 
September 10, 1962, action on the petition has been held in 
abeyance pending a prehearing conference which, at the 
time of printing this brief, has not been scheduled. 


STATEMENT OF THE CASE 


All of the dockets involved in the proceedings below 
were initiated by the Commission under Section 4(e) of the 
Natural Gas Act (App. infra, pp. 30-31) to consider the 
lawfulness of the proposed increased rates and charges 
tendered for filing by each of the respondent independent 
producers. The tenor of each of the Commission’s suspen- 
sion orders initiating such proceedings indicated that the 
Commission’s action in suspending such rates and in in- 
stituting such proceedings was motivated, at least in part, 
by an uncertainty as to the validity of a Louisiana gas 
gathering tax. To set the Commission’s action in context 
a brief review of Louisiana gas taxation is necessary. 


3 
History of the Louisiana Gas Gathering Tax 


The relevant history of the several gas gathering taxes 
imposed by Louisiana is divided into three periods: Prior 
to June 22, 1954; between June 22, 1954 and August 1, 
1958; and between August 1 and December 1, 1958. No 
gas gathering tax was imposed after December 1, 1958. 
However, during all three periods and thereafter a gas 
severance tax was imposed.” 


Period prior to June 22, 1954. The original Louisiana 
gas gathering tax, which from at least 1950 was levied at 
an 1.0 cent per Mcf (thousand cubic feet) rate,* was 
apparently so drawn that the tax attached upon the 
passage of the gas at a specified point downstream from 
the well. Accordingly, it was apparently not unusual for 
the burden of the tax to fall directly upon interstate pipe- 
lines. A similar tax had been levied by the State of Texas 
and the Supreme Court, in Michigan-Wisconsin Pipe Line 
Co. v. Calvert, 347 U.S. 157 (1954), held the Texas tax to 
be invalid as violative of the commerce clause. On May 
21, 1954 a proceeding was instituted in the 19th Judicial 
District Court, East Baton Rouge Parish, Louisiana,‘ 
challenging the validity of the Louisiana gas gathering 
tax on the same commerce clause ground. The pre-June 
22, 1954 gathering tax was ultimately held to be uncon- 
stitutional. Louisiana-Nevada Transit Co. v. Fontenot, 
233 La. 600, 97 So. 2d 409 (1957). 


June 22, 1954-August 1, 1958 period. In apparent 
recognition of the possible invalidity of the gas gathering 


2 For a discussion of the carly history of Louisiana severance taxation sce 
Moses, The Growth of Severance Taxation in Louisiana and Its Relation to 
the Oil and Gas Industry, 17 Tulane L. Rev. 602 (1943). 


247 La, Rev. Stat. 1950 §§ 671-77. The relevant Louisiana statutory pro- 
visions are set out at length in Appendix B to Distributors Joint Statement 
of Position filed October 9, 1961 (RB. 558 at BR. A gas gathering 
tax was first enacted in 1940 as a temporary tax. “Act N07153, L. 1940. 


“The procecding was styled Lowisiana-Nevada Transit Co. v. Fontenot and 
was docketed at No. 49645. 
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tax on comerce clause grounds, the Louisiana Legislature 
amended the gathering tax, effective June 22, 1954, and 
caused the tax to attach upon the emergence of the gas 
from the well.’ However, Article 10, Section 21 of the 
Louisiana Constitution, which authorizes the imposition 
of severance taxes on oil and gas, provides: 


“No further or additional tax or license shall be 
levied or imposed upon oil, gas or sulphur leases 
or right, nor shall any additional value be added 
to the assessment of land, by reason of the presence 
of oil, gas or sulphur therein or their production 
therefrom ° * *.’’ 


The legislature had already exercised this power by 
levying a 3 mil per Mef gas severance tax.° Accordingly, 
the Post-June 22, 1954 Section 671 Tax was caught in a 
logical trap. If the tax attached far enough upstream 
to avoid invalidity under federal commerce clause grounds 
(the U. S. Supreme Court had previously held sever- 
ance taxes to be permissible under the commerce clause, 
Michigan-Wisconsin Pipe Line Co. v. Calvert, supra), 
it became a second gas severance tax prohibited by the 
above-quoted provision of the Louisiana Constitution. 
In recognition of this fact a proceeding was instituted 
on December 6, 1954 in the 19th Judicial District Court, 
East Baton Rouge Parish, Louisiana,’ to challenge, on 
both state and federal grounds, the validity of the Post- 
June 22, 1954 Section 671 Tax.* On June 8, 1959 the 


249 
® Act No. 45, L. 1954. The text is set out at nee The tax imposed 
by 47 La. Rev. Stat. 1950 § 671 will be referred to as the ‘‘Pre-June 22, 1954 
Section 671 Tax.’’ The tax imposed by 47 La. Rev. Stat. 1950 § 671, as 
amended by Act No. 45, L. 1954, will be referred to as the ‘‘Post-June 22, 


1954 Section 671 Tax.’’ 
ion ox. CI5,626 


647 La. Rev. Stat. 1950 §§ 631, 633(8). The text is sect out at R. 636,637. 


‘The proceeding was styled Bel Oil Corp. v. Fontenot, and was docketed 
at No. 51809. 


® This was not the only such proceeding. See, e.g., Southern Natural Gas 
Co. v. Roland, 240 La. 471, 123 So. 24 891 (1960). 
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19th Judicial District Court held the Post-June 22, 1954 
Section 671 Tax unconstitutional as being violative of the 
above-quoted Article 10, Section 21 of the Louisiana Con- 
stitution. On November 9, 1959 this holding was affirmed 
by Louisiana’s highest court. Bel Oil Corp. v. Fontenot, 
238 La. 1002, 117 So. 2d 571 (1959). 


August 1 to December 1, 1958 period. In early 1958 
the Louisiana Legislature raised the gas gathering tax 
from 1.0 to 2.0 cents per Mef effective August 1, 1958. 
Technically, however, the 1.0 cent per Mef Post-June 22, 
1954 Section 671 Tax, discussed above, was not increased. 
What was done was to add to Part III of Title 47 of the 
Louisiana Revised Statutes of 1950 (i.e., the gas gathering 
tax law) a new section, Section 678, which imposed a sec- 
ond and additional 1.0 cent per Mef gathering tax.? This 
second gas gathering tax will be referred to as the ‘‘Sec- 
tion 678 Tax.’’ 


Post-December 1, 1958 period. During late 1958 the 
Louisiana Legislature became concerned over the possible 
invalidity of the gas gathering taxes. Accordingly, meet- 
ing in special session, it suspended the operation of both 
Sections 671 and 678, effective December 1, 1958, for the 
. duration of the litigation.*® Simultaneously the gas sever- 
; ance tax, referred to earlier, was increased, with certain 
minor exceptions, from 0.3 to 2.3 cents per Mef,* thereby 
in effect replacing the 2.0 cents per Mcf revenue loss oc- 
easioned by the suspension of the gas gathering taxes. 
Since December 1, 1958 no attempt has been made by the 
| State of Louisiana to impose a gas gathering tax. 


C2ce 
* Act No. 8, 1958. The text is set out at B.-639. 622 


™ Act No. 3, Ex. Sess. 1958. The text is set out at R. 641. 


11 Act No. 2, Ex. Sess. 1958. The tax was challenged unsuccessfully in 
Bel Oil Corp v. Roland, 242 La. 498, 137 So. 24 308 (1962), app. dismd. 31 
USLW 3115. 
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Although the language varies, each contract contained 
in each rate schedule* involved in the dockets listed in 
Appendix B to the Commission’s order of August 30, 1961 
(RB. 489), which lists the individual proceedings in which 
Distributors are interested, basically provides for two 
charges which the seller is contractually entitled to re- 
ceive in connection with the sale of volumes of gas under 
the rate schedule. The first of these is the ‘‘price,”’ 
which is an express, or ‘‘base,”’ figure subject in most 
cases to both periodic and indeterminate escalations ac- 
cording to varying formulae set out in the contracts. The 
second charge is the ‘‘tax reimbursement,’’ which provides 
for reimbursement by the buyer of some part or all of 
any gas gathering tax (and in certain cases other taxes), 
imposed by the State of Louisiana at the time of contract- 
ing upon the producer-seller in respect of the transporta- 
tion or sale of the subject volumes of gas, plus some part 
or all of any ‘‘new or additional taxes” thereafter levied. 


Commission Proceedings 


The Commission, stating that it was informed that liti- 
gation had been instituted to challenge the validity of the 
Section 678 Tax, issued a series of identical orders by 
which it suspended such increased rates for one day (see 
e.g., Shell Ou Company (Operator), 20 FPC 105 (1958) ) 
instituted (among others) the Section 4(e) proceedings 
listed in Appendix A to the Commission’s order of 
August 30, 1961 (R. 480), and permitted such increased 
rates to become effective under bond to refund ‘‘the dif- 
ference between the presently effective rate and charge 
and the proposed increased rate and charge hereby allowed 
to become effective’? in the event the Section 678 Tax 
should be held invalid for any reason. Id. at 106. The 
obligation to refund the difference was not made contin- 
gent upon any refunding of invalid tax collections by 


» These rate schedules will be referred to as the ‘‘subject rate schedules’’ 
and the contracts contained in them as the ‘‘subject contracts.’’ 
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Louisiana. The suspension orders did, however, further 
provide that 7f Louisiana made any refunds to the sellers 
and if interest was included thereon, then the producer- 
respondents were also to refund a proportionate part of 
that interest ‘‘to the persons entitled thereto at such times 
and in such amounts, and in such manner as may be re- 
quired by final order of the Commission.’’ Jbid., and 
order of the Commission issued March 5, 1962 in Docket 
G 15546 et al (R. 702 at R. 707). 


Distributors are not aware of any proceeding which was 
specifically instituted to challenge the validity of the Sec- 
tion 678 Tax. However, as stated earlier, the post- 
June 22, 1954 Section 671 Tax (together with its adminis- 
trative appurtenances, 47 La. Rev. Stat. 1950 §4 672-77)* 
was finally declared unconstitutional on the ground that 
as defined it constituted an additional severance tax pro- 
hibited by Article 10, Section 21 of the Louisiana Constitu- 
tion. Bel Oil Corp. v. Fontenot, supra. Since by the ex- 


press terms of the new enactment (§681, as added, Act No. 
8, L. 1958) the Section 678 Tax is defined by the same 
language used in the case of the Section 671 Tax, it is 
clear that the Section 678 is also unconstitutional. 


By order of February 21, 1961 herein (R. 169) the 
Commission ordered the producers to refund all Section 
678 Taxes previously collected. On March 23, 1961, Dis- 
tributors simultaneously petitioned (R. 226, 263, 299) for 
leave to intervene in the proceedings and applied for 
rehearing (R. 335) on the ground that the Commission 
erred by failing to order the refunding of the Section 
671 Tax reimbursement. While no producer-respondent 
challenged the Commission’s construction of its contracts, 
approximately a dozen applied for rehearing on two other 


eh 626-627 
* The text is set out at BR. 636-637. 


“The texts of the various provisions are set out at RB. 635-641. 
62S5°--C 33 
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grounds, i.e., that the Commission was powerless to order 
refunds of any monies other than amounts equal to those 
actually recovered from the State of Louisiana, and that 
even if it had such power, it should decline to exercise it. 


The Commission, on April 14, 1961 (R. 392), acting 
expressly in response to the rehearing applications filed 
by the producers and without mention of the Distributors’ 
application for rehearing (R. 335) or petitions for inter- 
vention (R. 226, 263, 299) ordered rehearing in sixty-nine 
of the dockets involved in the February 21, 1961 (R. 169) 
order. Tne April 14 order merely declared that the Feb- 
ruary 21 order was vacated with respect to those dockets 
and reached no conclusion on issues of law or fact. 


Since it appeared that the Commission’s failure to act 
upon the Distributors’ petitions to intervene and applica- 
tion for rehearing amounted to a denial of those petitions 
30 days after the filing thereof (see infra, p. 20, fn. 19). 
Distributors applied for rehearing of this denial on April 
21, 1961 (R. 395) and again on May 22, 1961 (R. 417a). 
The Commission did not acknowledge these applications 
for rehearing. 


On May 29, 1961, the Commission issued an order (R. 
424) modifying its order of February 21 (again expressly 
pursuant to the rehearing petitions filed by certain of the 
producers) to limit refunds in all of the dockets involved 
in the earlier orders to those amounts received in refund 
by the producers from the State of Louisiana, or in other 
words, virtually no refunds. It should be noted that the 
Commission’s May 29 order applied to all of the pro- 
ducers’ dockets, not merely those few in which the producer 
had sought rehearing. In the same order of May 29, the 
Commission denied the petitions of the Distributors to 
intervene in the dockets involving their own suppliers. 


Distributors, after careful consideration, decided not 
to seek review of the Commission’s May 29, 1961 order, 
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although they considered that order unlawful and erroneous 
for the reasons, inter alia, which led the Commission in its 
subsequent August 30, 1961 (R. 475) order to vacate it. 
The decision not to seek review was based primarily on the 
desire to avoid burdening the Commission and themselves 
with complex and prolonged litigation which would be re- 
quired to resolve the many intricate questions presented by 
the Commission’s refusal to order refunds of amounts 
which could not be recovered from the State of Louisiana. 
A number of other parties, certain of which had not pre- 
viously sought intervention, petitioned for rehearing of this 
order (R. 703). 


On August 30, 1961, the Commission sua sponte reopened 
all of the dockets involved in its February 21 order, vacated 
its order of May 29, and granted intervention to, inter alia, 
Distributors in the dockets involving their suppliers (R. 
475 at R. 479). The August 30 order provided for the filing 
by all parties of statements of position regarding the legal 


issues in question, Pursuant to this order, Distributors 
filed a comprehensive Joint Statement of Position before 
the Commission in October (R. 558), in which they argued, 
imter alia, that the entire two cent Louisiana gathering tax 
should be refunded for the period in question, consistent 
with a position taken in their application for rehearing of 
the February 21, 1961 order. 


By order of October 31, 1961 (R. 645), the Commission 
announced that the proceedings would be opened for inter- 
vention. On November 6, 1961, the Commission issued a 
notice (R. 691) fixing November 30, 1961 as a final inter- 
vention date for any interested party. Petitioner, Ten- 
nessee Gas, filed a petition to intervene within the specified 
time. Since the Distributors had already been admitted as 
parties, they did not file additional petitions to intervene 
pursuant to this notice. 


The Commission’s order issued on March 5, 1962 (R. 
702), to which this appeal is directed, adopts in substance 
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many of the contentions of the Distributors regarding the 
obligation to refund the invalid Louisiana gathering tax, 
but inexplicably declines to direct refunds of the Louisiana 
gathering tax paid by Tennessee Gas, as well as Southern 
Natural Gas Company and Texas Eastern Transmission 
Corporation, on the primary ground that these companies 
or their customers, including Distributors, had failed to 
apply for rehearing of the May 29 order.”* 


STATUTES INVOLVED 


The relevant portions of the statutes and regulations 
involved are set out in Appendix A, infra, pp. 30-33. 


STATEMENT OF POINTS 


1. The Commission is required to extend its rate protec- 
tion equally to all consumers regardless of whether their 
distributor representatives were before the Commission. 


2. The contract rates on file with the Commission are 
the only legally effective rates. The Commission may not 
permit producers to retain any amounts charged in excess 
of these rates. 


SUMMARY OF ARGUMENT 
I 


The Distributors are gas distribution companies which 
have paid indirectly invalid state taxes, and have been 
denied refunds as a result of the Commission’s order. Dis- 
tributors made a timely and vigorous effort to participate 
in the hearing before the Commission, and the Commission 
has now adopted basically Distributor’s position as to the 
producers’ refund liability. Distributors decided not to 
seek review of the original invalid order limiting refunds 


% United Fuel Gas Corporation was permitted to recover certain refunds 
arising from the fact that it had applied for rehearing of the May 29 order 
jn certain but not all of the dockets in which it had an interest. The Com- 
mission held that United Fuel’s subsequent failure to seck court review of the 
May 29 order ‘‘did not affect its standing before the Commission’? (B. 705). 
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to amounts recovered from the state of Louisiana, and of 
the order here under review, solely to avoid a prolonged 
and complex litigation with the Commission. Now that the 
issue has been brought to this Court, Distributors are con- 
cerned not only with the right to refunds of their supplier 
Tennessee Gas, but also about the possible future impact 
of the Commission’s holding that it can pick and choose 
among consumers in granting rate protection under the 
Natural Gas Act. The increased Louisiana gathering tax 
will not be the last new state tax on interstate gas sales, and 
if the Commission is permitted to withhold refunds of in- 
valid taxes to consumers which have paid tax reimburse- 
ments, producers and pipelines will have little incentive to 
resist invalid state tax levies. 


0 


While the grounds for the Commission’s order are not 
clear, it is clear that the Commission believes that it has 
the discretion to withhold refunds of invalid taxes. There 
can be no doubt under Section 4 of the Natural Gas Act 
that the Commission has the responsibility to protect all 
gas consumers against unlawful rates, and such protection 
is not dependent on a consumer or its representative partici- 
pating in a rate proceeding. The Commission has never 
before limited refunds of unlawful rates merely to those 
parties which sought to intervene in rate proceedings so as 
to have standing to challenge Commission orders. It is 
submitted that its action here withholding refunds to Ten- 
nessee Gas and Distributors’ other suppliers is completely 
inconsistent with the requirements of the Natural Gas Act, 
regardless of whether the Commission could properly deny 
Tennessee Gas’ intervention in these proceedings. 


mt 


The Commission’s refusal to permit refunds under rate 
schedules (purchased gas contracts) here involved is in 
error for the further reason that the rate schedules do not 


12 


provide for the reimbursement of invalid state taxes. The 
order here under attack permits the producer to collect and 
retain rates which exceed its filed contract rate by the 
amount of the invalid tax reimbursement, in direct viola- 
tion of Montana-Dakota Utilities v. Northwest Public Serv- 
ice, 341 U.S. 246, and United Gas Pipe Line v. Mobile Gas 
Service Corp., 350 U.S. 332, which prohibit commerce under 
rates other than those prescribed by the contract constitat- 
ing the rate schedule on file with the Commission. The fact 
that the producers cannot now recover the invalid taxes 
because of their deliberate failure to protest payment does 
not create a right to retain the invalid tax reimbursement. 
The producers had a duty to pay the tax under protest so as 
to obtain reimbursement from the state, and thus protect 
their customers’ interests. Not having done so, they, rather 
than their customers, must bear any loss from the invalid 
enactment. 


ARGUMENT 
I 
DISTRIBUTORS’ INTEREST IN THIS PROCEEDING 


Distributors are gas distribution companies selling nat- 
ural gas to 1,365,000 customers in the greater New York 
and Philadelphia areas. Distributors purchase their entire 
natural gas supply from a number of interstate pipeline 
companies (including Tennessee Gas) which in turn direct- 
ly or indirectly derive a substantial part of their supply 
from gas production within the State of Louisiana. These 
pipeline companies paid Louisiana gas producers substan- 
tial amounts in reimbursement of the additional Louisiana 
gas gathering tax which was subsequently declared invalid 
by the Louisiana courts, and these amounts were reflected 
in their rates to the distributors, which bore therefore the 
actual burden of the involved tax. 


Despite these facts, the Commission in this case solely as 
a matter of discretion has refused to order the producers 
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to refund amounts paid as reimbursement of the invalid 
state tax by Tennessee Gas, the petitioner here, and by 
Texas Eastern Transmission Corporation, another major 
interstate pipeline company.”* 


Distributors both before the Commission and in this 
Court seek to protect the interests of the gas consumers 
which they serve in the recovery of these invalid taxes, as 
well as to preserve from erosion their right to recover any 
other state enactments subsequently declared invalid. This 
interest no doubt led the Commission to grant distributors 
unqualified intervention in its order of August 30, 1961 (R. 
475), since ‘‘as a matter of ethics and good business, * * * 
[a local distributing company] is required to protect its 
customers.’’ Public Service Comm’n v. FPC, 257 F.2d 
717, 720 (3rd Cir. 1958), aff’d sub nom. Atlantic Refining 
Co. v. Public Service Comm’n, 360 U.S. 378 (1959); Nat- 
ural Gas Pipeline Co. v. FPC, 253 F.2d 3 (3rd Cir. 1958), 
cert. denied, sub nom. Dorchester Corp v. Natural Gas Pipe- 
line Co., 357 U.S. 927 (1958). 


Distributors at no point slept on their rights in these 
proceedings, and their failure to seek review of the Com- 
mission’s final order denying them refunds was due solely 
to a desire to avoid embroiling the Commission and them- 
selves in a complex litigation at that time. 


The Commission’s order of March 5, 1962, denied inter- 
vention to distributors as a matter of discretion, citing 
only their failure to apply for rehearing of the Commis- 
sion’s admittedly invalid order of May 29, 1961 (R. 706). 
The following table recapitulates briefly the salient Com- 
mission orders and Distributor petitions involved in the 
denial of intervention. 


*UGI purchased directly and indirectly from both pipelines, whereas Long 
Island Lighting Company in 1958 purchased only from Tennessee Gas, and 
Philadelphia Electric Company purchased only from Texas Eastern. 


14 


Action by Commission Action by Distributors 


2/21/61 Order directing re- 
funds, issued with- 
out notice or hearing 
(R. 169) 


3/23/61 Petitions for intervention 
and rehearing. (R. 226, 
263, 299) 


4/14/61 Order in response to 
rehearing applica- 
tions of producers 
ordering rehearing 
in 69 dockets. No 
mention made of dis- 
tributors. (R. 392) 


4/21/61 Petition for rehearing of 
denial of intervention. (R. 
395) 


5/22/61 Petition for rehearing of 
denial of intervention. (R. 
417a) 


5/29/61 Order in response to 
producers’ petitions 
for rehearing, modi- 
fying order of 2/21/ 
61, and denying in- 
tervention to distrib- 
utors. (R. 424) 


8/30/61 Order sua sponte 
granting, inter alia, 
intervention to dis- 
tributors. (R. 475) 
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Action by Commission Action by Distributors 


10/31/61 Order stating that 
any interested party 
will be permitted to 
intervene. (R. 645) 


11/6/61 Notice in Federal 
Register reopening 
proceedings until 
November 30, 1961 
for intervention. (R. 
691) 


3/5/62 Order vacating order 
of August 30, and 
retroactively “deny- 
ing intervention’’ to 
distributors. (R. 702) 


With no recognition from the Commission of their March 
23 petition to intervene, Distributors had to assume that it 
was denied and found it necessary to petition for rehearing. 
The same futile exercise was repeated by Distributors in 
their petition for reconsideration of May 22, 1961. The 
May 29th order was an order granted on rehearing of the 
February 21st order. The express denial of Distributor 
intervention in the May 29 order following Distributors’ 
petitions for reconsideration of the denial of their interven- 
tion was thus a denial on rehearing, at least insofar as the 
question of Distributor intervention is concerned. Under 
Commission precedent, rehearing will not be granted on an 
order for rehearing. Houston, Texas Gas and Oil Corp., 
17 F.P.C. 542; Trunkline Gas Co., 21 F.P.C. 394, and rehear- 
ing of this order was not thereafter sought. While the 
Commission, as an administrative agency, may not be bound 
by stare decisis on substantive matters, it cannot be doubted 
that the Commission must adhere to its own procedural 
ground rules. New York Public Service Commission v. 
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Federal Power Commission, — App. D.C. — 295 F.2d 140 
(1961), cert. denied sub nom. Shell Oil Co. v. Public Service 
Commission, 368 U.S. 948 (1961). It follows that it would 
have been fruitless for Distributors to apply for rehearing 
of the May 29th order. There can be no implication, there- 
fore, that Distributors slept on their rights, or that they 
lacked diligence in light of their three petitions for inter- 
vention and rehearing between March 23 and May 22, 1961. 


Clearly, the foreclosure of Distributors solely on the 
ground of failure to seek rehearing of the invalid order of 
May 29, 1961, was erroneous, but that error cannot now be 
corrected by this Court in view of Distributors’ decision not 
to seek review. These facts are thus brought to the atten- 
tion of the Court solely because of the light which they 
throw on the basis for the Commission’s decision in denying 
refunds to Tennessee Gas, one of Distributors’ suppliers. 
While it might be argued that Tennessee Gas should have 
sought earlier to intervene in these proceedings (but see 
Tennessee Gas brief, pp. 25-29), there can be no doubt that 
Distributors under the Commission’s regulations filed time- 
ly petitions to intervene which should have been and were 
finally granted by the Commission. It follows that the 
Commission’s order denying refunds to Tennessee Gas, 
Distributors, Texas Eastern and other parties similarly 
situated in actuality could not have been based merely on 
Tennessee Gas’ failure to file a petition to intervene fol- 
lowing the February 21, 1961 order, but rather on an arbi- 
trary exercise of Commission discretion which, as we shall 
show later, is not fully explained in the order here under 
review. 


Distributors’ concern is not only with the fact that their 
customers have paid indirectly the invalid Louisiana taxes, 
but also with the legality and refundability of future state 
tax exactions. The Louisiana gathering tax will almost 
vertainly not be the last additional state tax on interstate 
sales of natural gas. For example, the constitutionality of 
a ‘‘dedicated reserves gas tax’? enacted by the Texas legis- 
lature in 1961 is now being challenged in the Texas courts, 
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and the Commission has already imposed an obligation on 
a pipeline company to refund payments made on account of 
this tax, in the event it is declared invalid. Texas Eastern 
Transmission Corp., Docket No. G-12706, September 25, 
1962. The Commission’s position here that, solely as a 
matter of its own discretion, it can require or disallow 
refunds of amounts paid as reimbursement of unlawful 
taxes means that gas consumers have no assurance of pro- 
tection against such levies. For, if consumers have no right 
to reparations of invalid tax payments which have been 
subjected to a refund obligation under Section 4 of the Nat- 
ural Gas Act, then state legislatures to that extent can 
successfully impose discriminatory taxes which producers 
will have no strong incentive to resist and will pass on to 
their pipeline purchasers, and in turn to consumers. Any 
argument that the Commission will exercise its discretion 
to grant effective protection against this practice is belied 
by the circumstances of this case. 


Distributors are concerned, therefore, that the Commis- 
sion’s disavowal of a duty to order refunds of invalid taxes 
may have an effect extending far beyond the bounds of this 
case. They will show in the remaining parts of this brief 
that the Commission has such a duty, and has abused its 
discretion in withholding refunds to Tennessee Gas and, 
indirectly, to its customers. 


I 


THE NATURAL GAS ACT’S RATE PROTECTION IS NOT EXTENDED 
BY THE COMMISSION AS A MATTER OF DISCRETION OR 
GRACE 


While the Commission’s order, as we have said, is not 
entirely clear as to the basis on which it denied refunds of 
invalid tax payments to Distributors and other consumer 
representatives,” it is clear that the Commission believes 


The Commission’s order denying rehearing, following a paragraph the 
meaning of which appears obscure, states (R. 800): 
“<Other arguments, too numerous for meaningful treatment herein, 
are contained in the purchasers’ applications, All such arguments have 
been considered by the Commission and found to be without merit.’’ 
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that it has the discretion to grant or withhold reparation 
of invalid rates under Section 4 of the Natural Gas Act. 
In other words, the Commission apparently believes that 
it need not enforce the provisions of Section 4 of the Nat- 
ural Gas Act to benefit consumers whose representatives 
have not been willing to challenge or seek review of invalid 
Commission orders denying that protection. Such a state- 
ment is not hyperbolical, since there is no other way of 
analyzing the Commission’s position. We have shown that 
Distributors did not sleep on their rights, and that it would 
have been fruitless to apply for rehearing of the May 29 
order. In view of the Commission’s clearly expressed 
position, the only possible reason for seeking rehearing 
would have been as a precaution, prior to seeking review 
of that order; and this Distributors decided not to do for 
what they considered valid reasons.** 


Whatever the reasons motivating the Commission, it is 
clear in any case that it purported to withhold refunds not 
for lack of power but as a matter of discretion. Extended 
inquiry into the Commission’s actual reasons for denying 
refunds would be fruitless and irrelevant, since it is clear 
that the Natural Gas Act was intended for the protection 
of all consumers, Atlantic Refining Co. V. Public Service 
Commission of New York, supra, and that the Federal 
Power Commission is charged with the administration of 
the Act. It follows that a gas purchaser’s right to recover 
unlawful rate payments which have been subjected to a 
refund obligation by Commission order do not turn on its 
participation vel non in the rate proceedings. The Commis- 
sion heretofore has never denied refunds to any consumer 
for a failure to challenge a Commission action in or inter- 
vene ina rate proceeding. This is not to say that refunds 


* It is, of course, perplexing that the Commission, once having admitted that 

it has made a mistake, refuses to correct that mistake as to those very parties 

f tho error of its ways, but refrained from. 

taking it into court to force a correction which the Commission was later 
willing to make sua sponte. 
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could not be waived in a particular case, but we do not 
understand the Commission to argue that there was a 
waiver here, and certainly Distributors made no such 
agreement. 


The Commission, in effect, has said in the orders under 
review that it will not perform the functions with which it 
is charged in respect of those consumers whose suppliers 
have been unlawfully excluded by the Commission from 
producer rate proceedings. Thus, although countless con- 
sumers have been aggrieved by the unlawful exaction of 
the invalid Louisiana taxes, and although the Commission 
has it within its power to rectify this wrong on behalf of all 
such consumers, the Commission has adopted the novel 
doctrine that its remedies are for the chosen few who are 
fortunate enough to be represented by companies permitted 
to intervene. It is submitted that the Natural Gas Act 
requires the Commission to protect the interests of all con- 
sumers, and that the arbitrary selection for protection of 
a handful of consumers is completely inconsistent with the 
basic purposes of the Act and is unlawful. 


It follows that the Commission could not lawfully deny 
to Tennessee Gas and its customers the refunds of the 
invalid tax payments which it had granted to other pipeline 
companies and their customers which were in identical 
positions in all substantive respects. 


TI 


THE RATE SCHEDULES UNDER WHICH TENNESSEE GAS PUR- 
CHASES NATURAL GAS DO NOT PERMIT REIMBURSEMENT 
OF INVALID TAXES. 

The Commission’s order is in error for the further reason 
that under the decisions of the Supreme Court, this Court 
and the Commission’s own precedent, the producers could 
not lawfully collect and retain invalid tax payments, since 
these were not contemplated by their contracts on file as 
FPC rate schedules. In other words, the Commission has 
here attempted to authorize ‘‘commerce’’ in the commodity 
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natural gas at a rate other than that provided by the pro- 
ducer rate schedules here in question. The Commission 
cannot as a matter of lawful discretion sanction such com- 
merce. Montana-Dakota Utilities Co. v. Northwest Public 
Service Co., 341 U.S. 246, 251. 


The Commission has, three times, in its order of Febru- 
ary 21, 1961 (R. 169), May 29, 1961 (R. 424) and March 5, 
1962 (R. 702) decided that none of the contracts compris- 
ing the rate schedules in issue call for the reimbursement 
of invalid taxes. This is a conclusion compelled by the 
Commission’s action in each instance requiring that certain 
portions of the claimed tax reimbursement be refunded to 
the purchasers.” Since the contract price was the legally 
effective rate, and hence the only rate which could be col- 
lected under the Natural Gas Act for the period here in 
question, the Commission erred as a matter of law in deny- 
ing Tennessee Gas refunds. 


A. The prices provided by the producer sale contracts, properly 
interpreted, constitute the legally effective rates 
by the subject rate schedules. 

United Gas Pipeline Co. v. M obile Gas Service Corp., 350 
U.S. 332 (1950) holds that since the initial ratemaking and 
rate-changing powers of natural gas companies remain 
undefined and unaffected by the Act, the terms and condi- 
tions of sale of natural gas, when fixed by contract, can be 
changed only by mutual consent or “upon being found un- 
lawful by the Commission.” 350 U.S. 332 at 342. The 
Commission defines ‘‘rate schedule’? to mean ‘‘the basic 
contracts and supplements or agreements amended there- 
of ** *7718.C.F.R. 154.93. Appendix A, infra, p. 33. The 
Courts of Appeals have repeatedly held that under the Com- 
mission’s regulations and the M obile decision supra, neither 


The Commission, in cach instance, failed to order the refunding of all 
reimbursements but a reading of jts orders makes manifest that such action 
was not justified on any supposed construction of the contracts requiring that 
result, but was based upon other considerations. 
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the Commission nor a natural gas company is free to modi- 
fy the rate schedule (i.e., the contract) to change the legally 
effective rate retroactively in order to ratify the collection 
of a rate other than the rate actually provided by a proper 
interpretation of the agreement of the parties. The courts 
have uniformly required the Commission to enforce the 
actual contract rate, by directing the filing of revised bill- 
ing statements and other appropriate remedies. Pan Amer- 
ican Petro Corp. v. Kansas-Nebraska Nat. Gas Co., 297 F. 
2d 561 (8th Cir. 1962) ; Kerr-McGee Oil Industries v. FPC, 
260 F.2d 602 (10th Cir. 1958); Phillips Petroleum Co. v. 
FPC, 258 F.2d 906 (10th Cir. 1958), and earlier cases cited 
therein. 


Thus, in Phillips Petroleum, supra, Phillips, an inde- 
pendent producer, had filed a contract for sale of gas to 
Panhandle Eastern Pipeline Company as a compliance rate 
schedule following the Supreme Court’s decision in Phil- 
lips Petroleum Co. v. Wisconsin, 347 U.S. 672 (1954). With 
this rate schedule, Phillips, as required by the Commis- 
sion’s regulations, filed a compliance billing statement * 
reflecting its then payments to Panhandle under the con- 
tract. A dispute developed between Phillips and Panhandle 
as to the proper construction of the contract, and Phillips 
in 1956—there then being no pending proceeding before the 
Commission involving this rate schedule—attempted to file 
revised billing statement reflecting its own interpretation 
of the contract. Panhandle protested the filing and the 
Commission set the matter for hearing and ultimately 
decided that the price actually being charged by Phillips 
at the time of its original filing in 1954, not the price called 
for by the contract as properly interpreted, constituted the 
legally effective rate. The Tenth Circuit in an opinion by 
Judge Phillips disagreed, holding that the actual contract 
price, as retroactively determined, was the effective rate, 
not the amounts reflected in the contemporaneous compli- 


Filed in compliance with Section 154.92(a) of the Commission’s Regula. 
tions, as promulgated by Order No. 174-B, 13 FPC 1576, 1579-80 (1954). 
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ance billing statement.” See Kerr-McGee, supra, for the 
same holding. 


B. The producer rate schedules do not permit reimbursement 
of unlawtfully assessed taxes. 

As noted above, the Commission has found that the Ten- 
nessee purchase contracts, properly interpreted, do not pro- 
vide for the reimbursement or retention of invalid taxes. 
Hence, a Commission order modifying the subject rate 
schedules to permit the collection or retention of reimburse- 
ments on account of such invalid taxes, notwithstanding 
contrary provisions of the subject contracts, would have 
the effect of authorizing the filing of a rate in excess of the 
contract rate. Under Mobile, supra, and FPC v. Sierra 
Pacific Power Co., 350 U.S. 348 (1956), the Commission may 
authorize a natural gas company to file a schedule increas- 
ing the rate above the level authorized by contract only after 
hearing held pursuant to Section 5(a) of the Natural Gas 
Act, 350 U.S. 348, and then only where the contract rate “‘is 
so low as to adversely affect the public interest,”’ 1.e., 
‘swhere it might impair the financial ability of the * ° * 
[natural gas company] to continue its service, cast upon 
other consumers an excessive burden, or be unduly dis- 
eriminatory.’’ 350 U-S. at 355. The producers, so far as 
we have ascertained, have never argued that they could 
make the showing of public injury justifying an above- 
contract rate under Sierra. 


Despite the fact that the Commission has not authorized 
the filing of rates in excess of those expressly provided by 
the contracts, some of the producers may argue that the 
pipeline purchasers have acquiesced in the filing of rates 
which include the invalid tax increments. Such an argu- 
ment necessarily would be premised on the assumption 
that the terms of the contracts now on file have been 


“The Court ordered the Commission to ascertain the actual contract price 
and directed that the Commission ‘‘then order the filing [by Phillips] of the 
corrected billing statement reflecting such effective rate.’? 258 F.2d at 918. 
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changed by waiver or oral agreement. However, the con- 
tract is the ‘‘rate schedule’”’ under the Commission’s regu- 
lations, and such an informal change in the contract terms 
could not become legally effective under Section 4(d) of the 
Natural Gas Act (15 U.S.C. 717¢(d)) unless first reduced to 
writing (18 C.F.R. 154.95) and filed with the Commission 
30 days in advance of its proposed effective date (18 C.F.R. 
154.94(b)). Socony Mobil Ou Co. v. Brooklyn Union Gas 
Co., 299 F.2d 692 (Sth Cir. 1962) ; Cities Service Producing 
Co. v. FPC, 233 F.2d 726, 730 (10th Cir. 1956), cert. denied, 
352 U.S. 911 (1956). Of course, such a change could not 
be filed retroactively. Pacific Gas and Electric Company, 
25 F.P.C. 900 (May 3, 1961). 


In addition, any such informal modification of a filed rate 
would be entirely inconsistent with the scheme of regula- 
tion provided by Section 4 of the Natural Gas Act, since 
it would be impossible for either the Commission or the 
public to be sure of the standards actually governing the 
legally effective rate at any given time. In the Matter of 
The Pure Oil Co., 25 F.P.C. 1121 (1961). See also Sunray 
Mid-Continent Oil Co. v. FPC, 290 F.2d 552 (10th Cir. 1961). 


It follows, therefore, that the legally effective rate under 
the subject producer contracts at all times since June 7, 
1954 has not included any increment for gathering tax re- 
imbursement. 


C. That the producers deliberately chose not to protect their 
rights to recover invalid tax payments does not create a 
right to tax reimbursement. 


It has been shown above that the producers under the 
Natural Gas Act cannot withhold refunds of invalid taxes 
when their contracts initially do not provide for reim- 
bursement of such taxes. Hence, the producers cannot 
rely on restitution principles or contract doctrine to permit 
them to modify retroactively filed rates by withholding 
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refunds. However, even assuming the applicability of 
such principles here, it is clear that the producers as a 
matter of contract cannot avoid refunds merely because 
they failed to protect their right to recover the invalid 
tax payments from Louisiana. 


It bas been held that there is an implied contractual 
obligation on the part of the seller to protect his pur- 
chaser’s interest in protesting the payments of invalid 
taxes, and if he fails to do so, the seller must stand the loss 
of the tax and reimburse the buyer. Natural Gas Pipe 
Line Co. v. Harrington, 946 F.2d 915 (5th Cir. 1957), cert. 
denied, 356 U.S. 957 (1958) ; ef. Strassberger v. Joseph S. 
Finch & Co., 343 Pa. 259, 22 A.2d 641 (1941), discussed 
infra. This doctrine is grounded on the fact that the seller, 
rather than the buyer, is in a far better position generally 
to challenge the tax, and that the buyer may not have any 
standing whatsoever to do this. 


These legal principles are directly applicable to the in- 
stant proceedings, for the following reasons: 


(1) The producers could have protected their customers’ interests with- 
out difficulty and were under a duty to do so. 


The producers were certainly aware of the substantial 
questions surrounding the validity of the gas gathering 
taxes. In February 1954, Michigan-Wisconsin Pipe Line 
Co. v. Calvert, supra, had been decided, striking down the 
counterpart of the Pre-June 22, 1954, Section 671 Tax. In 
May 1954, the ultimately successful suit, Loutsiana-N evada 
Transit Co. v. Fontenot, supra, was instituted challenging 
the early Section 671 tax. On June 22, 1954, Act. No. 45, 
passed as an emergency measure, became law, changing 
the definition of the gathering tax in the hope that it had 
been sufficiently transmuted into a severance tax to avoid 
the thrust of Calvert, supra. 


22In any case, 2 pipeline’s right to recover payments for reimbursement 
of an invalid tax is a right arising out of contract law, and does not rest 
exclusively upon restitution doctrines. See Smith v. Sparks Milling Co., 219 
Ind. 576, 39 N.E. 2d 125 (1942). Hence, there is no requirement that a fund 
exist out of which recovery is to be made. 
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The provisions of Article 10, Section 21 of the Louisiana 
Constitution and the Calvert case appeared to have the 
tax in a vise, as indeed they did. If the tax attached far 
enough upstream to avoid Calvert it was an unconstitu- 
tional second gas severance tax (a 3 mill gas severance al- 
ready existed); if it attached far enough downstream to 
constitute a gathering tax, it was unconstitutional under 
Calvert. The tax was thus void on its face. Bel Oil Corpo- 
ration recognized this fact when it filed its suit in late 
1954 challenging the post-June 22, 1954 Section 671 tax. 
Such a suit was undoubtedly well publicized among the 
Louisiana oil and gas industry. Moreover, contrary to the 
impression apparently given the Commission in the appli- 
cations for rehearing of its February 21, 1961 order, under 
Louisiana law all of the remaining producers could have 
preserved their rights to recover gas gathering taxes paid 
but subsequently declared invalid merely by following the 
procedure provided in 47 La. Rev. Stat. 1950, Section 1576, 
whereby a taxpayer can secure the right to recover pay- 
ments made under protest on account of a challenged tax, 
without the necessity of filing suit, by agreeing to abide the 
outcome of another taxpayer’s suit challenging the tax. 
It follows that the producers, had they chosen to exercise 
this simple remedy, could have easily protected their own 
rights and that of their purchasers to recover any amounts 
of the tax ultimately declared invalid. 


On the other hand, as pointed out by the Commission in 
its March 5, 1962 Order (at R. 711) the Distributors and 
their customers, who ultimately have paid part of the 
invalid taxes, were in no position to protect their own 
interests by protesting the payment of the taxes to the 
State. Even if they had been in a position to become in- 
formed of the challenge to the constitutionality of the taxes, 


23 The results of such a suit would of course be binding on them in any case. 


Section 1576 is set out at length at R. 685-6S6— 
627-6227 
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under Louisiana law they would have no standing to chal- 
lenge the validity of the taxes themselves or the payments 
made by the producers since the distributors companies 
did not pay the taxes ‘‘to the collector’? as required by 47 
La. Rev. Stat. 1950, Section 1576 as a precondition to bring- 
ing suit. Hence, they were helpless to protect themselves, 
and the producers were under a duty to protect them im- 
mediately, and ultimately to take the necessary steps to 
preserve their right to recover the invalid taxes. 


This precise point has been decided by the Fifth Cireuit 
in Natural Gas Pipe Line v. Harrington, supra, involving 
a suit by a pipeline company to obtain reimbursement of 
excess amounts paid under a producer sale contract as a 
result of the subsequently invalidated Oklahoma minimum 
price order. The district court allowed recovery of the 
entire payments exceeding the contract price, except that 
it refused to permit recovery of amounts which the pro- 
ducer had paid over in increased production taxes and 
royalties," because, inter alia, the taxes, having been paid 
voluntarily, could not be recovered from the state. M atural 
Gas Pipeline v. Harrington, 139 F. Supp. 452, 463 (N-D. 
Tex.). The Fifth Circuit affirmed the basic judgment, but 
modified it to allow recovery of the amounts paid as in- 
creased taxes and royalties, stating: 


«ce * © We have held that Panoma [the producer] 
had no right to the increased price. It took the same 
with notice that the rights of all who were to share in 
such increase were disputed by Natural. It could not 
voluntarily pay its royalty owners and its taxes on 
the basis of the increased price at Natural’s expense. 
when the validity of the increase was in dispute. 
Ward v. Board of County Com’rs of Love County, 253 
U.S. 17, 24, 40 S. Ct. 419, 64 L. Ed. 751. 


2% The producer was required to pay these increased taxes and royalties as 
a result of the Oklahoma minimum price order. 
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‘“We think that the state law provided adequate means 
by which Panoma could have withheld the increased 
payments from its royalty owners until the termina- 
tion of the litigation, or could have paid under protest 
with a right of recovery, or could reserve the right to 
itself or its successors to take credit for any overpay- 
ment against future royalties. Panoma received the 
increase in price for the use and benefit of Natural, 
but it made no effort to protect Natural’s interest. 


‘Like considerations are applicable to the payments 
of taxes on the basis of the increased price. Addi- 
tionally, it may be noted that Title 68, Section 1475 of 
the Oklahoma Statutes, 1951, provides for the payment 
of taxes under protest and their subsequent recovery. 
Indeed, the Fourteenth Amendment itself would pre- 
vent the state from collecting unlawful taxes by co- 
ercive means without incurring any obligation to pay 
them back. Ward v. Board of County Com’rs of Love 
sont, 253 U.S. 17, 24, 40 S. Ct. 419 * * *’? 246 F.2d at 
21. 


(2) The producers’ duty is not diminished because inconsistent with 
their self-interest. 


The producers had good reason to refrain from chal- 
lenging the post-June 22, 1954 Section 671 tax. As one 
major producer has observed: 


“‘TAs an] alternative to * * * the gas gathering tax 
* * © an increase in the gas severance tax * * * would 
come at greater cost to the gas producer, since gas 
contracts then in effect [i.e., in late 1958] generally 
provided a greater percentage of reimbursement for 
gathering taxes than for severance taxes.” 


Thus delay in the substitution of the severance tax at 
the same level was undoubtedly of material benefit to the 
producer-respondents, and a corresponding detriment to 
gas users. In this respect their situation parallels that of 


2 Petition for Rehearing Phillips Petroleum Company, Docket Nos. G-15546, 
et al., filed with the Commission on March 23, 1961. (BR. 4158). 
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the seller in Strassburger v. Joseph Finch & Co., 343 Pa. 
259, 22 A.2d 641 (1941), where the seller was obligated to 
refund a tax to the buyer if the seller’s challenge to the 
validity of the tax was sustained. For reasons of personal 
advantage, the seller abandoned the effort, and hence could 
not recover the tax. Nevertheless, when the tax was later 
invalidated in subsequent litigation, the court granted the 
buyer recover for the tax on the ground that the seller 
was under an implied obligation to protect himself and his 
purchaser against the possible invalidity of the challenged 
tax. The same considerations apply here.” 


It follows that the Commission’s decision to deny Ten- 
nessee Gas refunds cannot be reconciled with its own inter- 
pretation of Tennessee Gas’ contracts or with controlling 
law. 


CONCLUSION 
For the above reasons, it is respectfully urged that the 


Commission’s order of March 5, 1962, should be reversed 
to the extent it denies Tennessee Gas refunds of amounts 


26 Wo have shown that tho subject contracts do not create a right to invalid 
tax reimbursement because of the producers’ failure or refusal to pay the 
suspect tax under protest. However, even if they could be so construed, tho 
election of the producers to pay the tax without protest would have to be filed 
by the producers as changes in rate schedules (since it would clearly be a 
change in any ‘‘practices * * * affecting or relating to * * * rates or charges 
* © #9) 18 C.R.F. 154.93) pursuant to Section 4(d) of the Act, before it could 
become an operative element of the legally effective rates. 


This objection is not a technical one by any means, for the salutatory 
purpose of the notice provisions of Section 4(d), and the nearly insurmount- 
able handicaps under which consumers and their representatives are placed 
by failure to comply with such requirements, are strikingly borne out by the 
jnstant case. Without knowledge that their primary and secondary suppliers 
were paying the questionable gas gathering taxes without protest, Distributors 
wero forestalled from even considering possible action definitely to secure 
refunds in the event the taxes were declared invalid. 
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paid as reimbursement of invalid Louisiana gathering tax 
under the rate schedules here involved. 
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APPENDIX A 
Natural Gas Act 


The pertinent provisions of the Natural Gas Act of 
June 21, 1938, ¢. 556, 52 Stat. 821; as amended, 15 U.S.C.A. 
§§ 717-717w, are as follows: 


Section 4. 


(e) Whenever any such new schedule is filed the Com- 
mission shall have authority, either upon complaint of 
any State, municipality, or State commission, or upon its 
own initiative without complaint, at once, and if it so 
orders, without answer or formal pleading by the natural- 
gas company, but upon reasonable notice, to enter upon 
a hearing concerning the lawfulness of such rate, charge, 
classification, or service ; and, pending such hearing and the 
decision thereon, the Commission, upon filing with such 
schedules and delivering to the natural-gas company af- 
fected thereby a statement in writing of its reasons for such 
suspension, may suspend the operation of such schedule 
and defer the use of such rate, charge, classification, or 
service, but not for a longer period than five months beyond 
the time when it would otherwise go into effect: Provided, 
That the Commission shall not have authority to suspend 
the rate, charge, classification, or service for the sale of 
natural gas for resale for industrial use only; and after 
full hearings, either completed before or after the rate, 
charge, classification, or service goes into effect, the Com- 
mission may make such orders with references thereto as 
would be proper in a proceeding initiated after it had be- 
come effective. If the proceeding has not been concluded 
and an order made at the expiration of the suspension 
period on motion of the natural-gas company making the 
filing, the proposed change of rate, charge, classification, 
or service shall go into effect. Where increased rates or 
charges are thus made effective, the Commission may, by 
order, require the natural-gas company to furnish a bond, 
to be approved by the Commission, to refund any amounts 
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ordered by the Commission, to keep accurate accounts in 
detail of all amounts received by reason of such increase, 
specifying by whom and in whose behalf such amounts 
were paid, and, upon completion of the hearing and decision, 
to order such natural-gas company to refund, with interest, 
the portion of such increased rates or charges by its deci- 
sion found not justified. At any hearing involving a rate 
or charge sought to be increased, the burden of proof to 
show that the increased rate or charge is just and reason- 
able shall be upon the natural-gas company, and the Com- 
mission shall give to the hearing and decision of such ques- 
tions preference over other questions pending before it and 
decide the same as speedily as possible. [52 Stat. 822 
(1938) ; 15 U.S.C.A. § 717¢] 


Section 5. (a) Whenever the Commission, after a hear- 
ing had upon its own motion or upon complaint of any 
State, municipality, State commission, or gas distributing 
company, shall find that any rate, charge, or classification 


demanded, observed, charged, or collected by any natural- 
gas company in connection with any transportation or sale 
of natural gas, subject to the jurisdiction of the Commis- 
sion, or that any rule, regulation, practice, or contract af- 
fecting such rate, charge, or classification is unjust, un- 
reasonable, unduly discriminatory, or preferential, the 
Commission shall determine the just and reasonable rate, 
charge, classification, rule, regulation, practice, or contract 
to be thereafter observed and in force, and shall fix the 
, same by order: Provided, however, That the Commission 
, Shall have no power to order any increase in any rate con- 
, tained in the currently effective schedule of such natural- 
gas company on file with the Commission, unless such in- 
, erease is in accordance with a new schedule filed by such 
natural-gas company; but the Commission may order a 
decrease where existing rates are unjust, unduly discrim- 
inatory, preferential, otherwise unlawful, or are not the 
lowest reasonable rates. [52 Stat. 823 (1938) ; 15 U.S.C.A. 
§ 717d] 
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Section 15. (a) Hearings under this act may be held be- 
fore the Commission, any member or members thereof, 
or any representative of the Commission designated by 
it, and appropriate records thereof shall be kept. In any 
proceeding before it, the Commission in accordance with 
such rules and regulations as it may prescribe, may admit 
as a party any interested State, State commission, munici- 
pality or any representative of interested consumers OT 
security holders, or any competitor of a party to such pro- 
ceeding, or any other person whose participation in the 
proceeding may be in the public interest. [52 Stat. 829 
(1938), 15 U.S.C.A. 717n) 


Section 19. 


(b) Any party to a proceeding under this chapter ag- 
grieved by an order issued by the Commission in such pro- 
ceeding may obtain a review of such order in the court of 
appeals of the United States for any circuit wherein the 
natural-gas company to which the order relates is located 
or has its principal place of business, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court, within sixty days after the order of 
the Commission upon the application for rehearing, @ 
written petition praying that the order of the Commission 
be modified or set aside in whole or in part. A copy of 
such petition shall forthwith be transmitted by the clerk 
of the court to any member of the Commission and there- 
upon the Commission shall file with the court the record 
upon which the order complained of was entered, as pro- 
vided in section 2112 of Title 28. Upon the filing of such 
petition such court shall have jurisdiction, which upon the 
filing of the record with it shall be exclusive, to affirm, 
modify, or set aside such order in whole or in part. No 
objection to the order of the Commission shall be con- 
sidered by the court unless such objection shall have been 
urged before the Commission in the application for re- 
hearing unless there is reasonable ground for failure so 
to do. The finding of the Commission as to the facts 
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if supported by substantial evidence be conclusive. If 
any party shall apply to the court for leave to adduce addi- 
tional evidence, and shall show to the satisfaction of the 
court that such additional evidence is material and that 
there were reasonable grounds for failure to adduce such 
evidence in the proceedings before the Commission, the 
court may order such additional evidence to be taken be- 
fore the Commission and to be adduced upon the hearing 
in such manner and upon such terms and conditions as to 
the court may seem proper. The Commission may modify 
its findings as to the facts by reason of the additional 
evidence so taken, and it shall file with the court such modi- 
fied or new findings, which if supported by substantial 
evidence, shall be conclusive, and its recommendation, if 
any, for the modification or setting aside of the original 
order. The judgment and decree of the court, affirming, 
modifying, or setting aside, in whole or in part, any such 
order of the Commission, shall be final, subject to review 


by the Supreme Court of the United States upon certiorari 
or certification as provided in section 1254 of Title 28. [52 
Stat. 831 (1938), as amended, Aug. 28, 1958, Pub. L. 85-791, 
§ 19, 72 Stat. 947, 15 U.S.C.A. § 717r.] 


Regulations Under the Natural Gas Act. 


§ 154.92 (a) Every independent producer who, on or 
since June 7, 1954, has engaged in the interstate transpor- 
tation or sale of natural gas subject to the jurisdiction of 
the Commission shall on or before December 1, 1954, file 
with the Commission rate schedules, as defined in Section 
154.93 hereof, setting forth the terms and conditions of 
service and all rates and charges for such transportation 
or sale effective on June 7, 1954. To each such rate sched- 
ule there shall be attached a statement showing actual 
billing for a recent month in sufficient detail to show how 
the billing amount is determined. [18 C.F.R. 154.92(a)] 

§ 154.93 For the purpose of §§ 15492 through 154.101 
‘¢rate schedule’’ shall mean the basic contract and all sup- 
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plements or agreements amendatory thereof, effective and 
applicable on and after June 7, 1954, showing the service 
to be provided and the rates and charges, terms, condi- 
tions, classifications, practices, rules and regulations effect” 
ing or relating to such rates or charges, applicable to the 
transportation of natural gas in interstate commerce or 
the sale of natural gas in interstate commerce for resale 
subject to the jurisdiction of the Commission: Provided, 
That in contracts executed on or after April 3, 1961, for 
the sale or transportation of natural gas subject to the 
jurisdiction of the Commission, any provision for a change 
of price other than the following provisions shall be inop- 
erative and of no effect at law; the permissible provisions 
for a change in price are: 

burse the seller for all or any part of the changes in pro- 
purse the seller for al or any part of the changes in pro- 
duction, severance, or gathering taxes levied upon the 
seller: 


(b) Provisions that change a price to a specific amount 
at a definite date; and 


(c) Provisions that, once in five-year contract periods 
during which there is no provision for a change in price 
to a specific amount (paragraph (b) of this section), 
change a price at a definite date by a price-redetermination 
based upon and not higher than a producer rate or pro- 
ducer rates which are subject to the jurisdiction of the 
Commission, are not in issue in suspension or certificate 
proceedings, and, are in the area of the price in question: 
Provided, further, That any contract executed on or after 
April 2, 1962, containing price-changing provisions other 
than the permissible provisions set forth in the proviso 
next above shall be rejected. [18 C.F.R. 154.93] 


§ 154.94 (b) Every change in any rate schedule, rate, 
charge, classification or service effective or applicable to a 
sale subject to the jurisdiction of the Commission as of 
June 7, 1954, and on file with the Commission, or required to 
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be filed pursuant to Section 154.92, or in any rate schedule, 
rate, charge, classification or service effective or applicable 
to a sale subject to the jurisdiction of the Commission 
initiated subsequent to June 7, 1954, on file with the Com- 
mission, or required to be filed with the Commission pur- 
suant to Section 154.92 shall be filed with the Commission 
in triplicate not less than 30 days nor more than 90 days 
prior to the date such change in rate schedule is proposed 
to be made effective. [18 C.F.R. 154.94(b)] 


§ 154.95. If any rate schedule or change in a rate sched- 
ule is not in writing, its terms shall be reduced to writing 
and filed with the Commission. If the parties are not able 
to agree to the precise terms within a reasonable time, the 
applicant shall file, in triplicate, a statement of his under- 
standing of the agreement, serving a copy thereof on the 
other parties to the agreement. Such other parties, in the 
latter event, may subsequently file, in triplicate, their 
understanding of the agreement. [18 C.F.R. 154.95] 
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STATEMENT OF QUESTIONS PRESENTED 


1. After the Commission has issued an order on rehear- 

ing pursuant to Section 19(a) and the time for filing 

| petitions for review pursuant to Section 19(b) has expired, 

does Tennessee, which was not a party to the proceedings 

and failed despite full notice to seek intervention, have 
standing to seek review? 


2. Even if it be assumed, arguendo, that the Commission 
‘ had power to reopen the proceedings after an order on 
: rehearing and in the absence of the filing of a petition for 
review within the time prescribed by Section 19(b), did 
| Tennessee’s failure to take any procedural steps to inter- 
vene or seek rehearing and review of the order on 


rehearing within the time specified by Section 19(b), 
i despite actual notice of Commission actions in the pro- 
' ceedings over a period of some three years, justify the 
Commission’s denial of Tennessee’s intervention? 


3. In circumstances showing that the Commission in- 
tended to require producers to make refunds of certain 
tax reimbursements only if tax refunds were received 
- from the State of Louisiana, may the Commission there- 
‘ after, when its entire membership had changed, retro- 
' actively order producers to make refunds where the State 
: did not refund taxes paid to it and there is no showing of 
unjust enrichment? 
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COMPANY, TEXACO INC., AND UNION OIL COMPANY 
OF CALIFORNIA 


By its order filed October 23, 1962 in this case, the Court 
allowed Gulf Oil Corporation, Sun Oil Company, Texaco 
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Inc., The Atlantic Refining Company and Union Oil Com- 
pany of California, hereinafter called ‘‘Producers,’’ to 
intervene in support of part of the Respondent Federal 
Power Commission’s order of March 5, 1962, and further 
directed that all of the Producer intervenors file ‘‘a single 
consolidated brief in this case.’” 


This joint brief is filed pursuant to the Court’s Order. 
As a consolidated brief, it must necessarily present a 
general argument without specific reference to individual 
administrative proceedings. Also, as the statement of 
facts in Petitioner’s brief does not include a complete 
history of these proceedings, we deem it necessary to make 
the following comprehensive counterstatement of this case. 


COUNTERSTATEMENT OF THE CASE 


By Act No. 8 of 1958, as approved on June 16, 1958, 
amending Title 47, Louisiana Revised Statutes of 1950, 


§ 678, the State of Louisiana imposed an additional gas 
gathering tax of one cent (1¢) per thousand cubic feet 
(Mef) of natural gas produced in Louisiana? The 1958 
additional gas gathering tax became effective August 1, 
1958, and remained in force until it was suspended on 
December 1, 1958, by an act of the Louisiana Legislature, 
which at the same special session increased the existing 


1 Many producers have filed separate petitions in this Court seeking judicial 
review of the March 5 order insofar as it directs refunds under specific rate 
schedules to purchasers in certain dockets irrespective of the receipt of refunds 
from the State of Louisiana. See, ¢.g., Sun OW Co. v. F.P.C., Nos. 16,794, 
16,963, 17,006; Texaco Inc. v. FP.C., No. 17,118; The Atlantic Refining Co. 
v. F.P.C., No. 17,124; and Union Oit Company of California v. FP.C., 
No. 17,055. 


2 The 1958 Gas Gathering Tax was in addition to the three-tenths of a cent 
(.3¢) per Mcf severance tax and the one cent (1¢) per Mef 1954 Gas Gather- 
ing Tax already in effect in 1958. See $§ 633-673, Title 47, Louisiana Revised 
Statutes of 1950. 
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severance tax on natural gas to a total of two and three- 
tenths cents (2.3¢) per Mef.* 


Producers of natural gas in Louisiana are obligated to 
' pay these taxes directly to the State of Louisiana from 
their own funds. However, under their contracts with 
Tennessee Gas Transmission Company (‘‘Tennessee’’— 
Petitioner herein), the Producers are partially reimbursed 
| for the tax payments. In Tennessee’s separate contracts 
| with each of the Producers, generally Tennessee has 
obligated itself to reimburse Producers for part of any 
‘<, additional or greater tax, so long as such additional or 
greater tax is in effect and paid by seller on such gas 

24 Under Section 4 of the Natural Gas Act, Ten- 
nessee’s reimbursement to the Producers for increased. 
taxes cannot be collected by the Producers until each has 
made an individual filing for a change in rate under its 
separate rate schedules. Each of the Producers paid the 
1958 additional gas gathering tax to the State of Louisiana 
and was reimbursed by Tennessee as provided in their 
contracts with Tennessee (e.g., R. 9270, 9278, 14515, 14543, 
14571). 


On July 11, 1958 the Commission stated that it had been 
advised that the validity of the 1958 additional gas gather- 
ing tax would be challenged® and it thereupon issued 
general Order No. 206, 290 FPC 28. This order provided 
that any rate increases filed by Producers based on the 


3 Since the increase in the severance tax became effective immediately upon 
the suspension of the gas gathering taxes, the Louisiana tax obligations of 
producers of natural gas were unchanged. See Act No. 3 Ex. Sess. § 1 (§ 681.1, 
Title 47, Louisiana Revised Statutes of 1950) suspending the Gas Gathering 
Taxes effective 7:00 A.M., December 1, 1958, and Act No. 2 Ex. Sess. § 2 
(§ 633, Title 47, Louisiana Revised Statutes, 1950) increasing the severance 
tax effective 7:00 A.M., December 1, 1958. 


4 Emphasis supplied throughout unless otherwise indicated. 


5 This clearly indicates, as the Commission stated in its May 29, 1961 order, 
that the Commission was unaware as to which of the producers were challeng- 
ing the validity of the tax. 
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tax reimbursement provisions of their individual contracts 
with Tennessee, and other purchasers, would be suspended 
for one day and thereafter made effective subject to refund. 
Thereafter, in each of their gas rate schedules, the 
Producers filed for rate increases based on the tax re- 
imbursement provisions contained in their respective con- 
tracts. Pursuant to Order No. 206, supra, these rate 
increases were suspended for one day and then made 
effective by individual orders separately issued on July 30, 
1958 in Texaco’s Docket No. G-15548 (R. 9299) ; on July 31, 
1958, in Gulf’s Docket No. G-15751 (R. 14666) ; on July 31, 
1958, in Sun’s Docket No. G-15633 (R. 2820) ; on August 14, 
1958, in Union’s Docket No. G-15846 (R. 6088); and on 
July 31, 1958, and August 21, 1958, in Atlantic’s Docket 
Nos. G-15678 and G-16033 (R. 7469, 15896). The nature 
and effect of these suspension orders are issues in this 
proceeding and are discussed below (infra, p. 24).° 


The Federal Power Commission received an informal 
complaint dated September 23, 1958 from the Collector of 
Revenue for the State of Louisiana. The complaint was 
made to ascertain the Commission’s policy and intent con- 
cerning the refund obligation imposed upon the producers. 
The Commission in two official replies to the State of 
Louisiana expressed its intention to require refunds only 
if the 1958 additional gas gathering tax should be declared 
invalid and the natural gas companies should receive 
refunds from the State of Louisiana. The Commission’s 
purpose was to prevent ‘‘windfalls’’, as it stated in its 
reply of October 2, 1958, to the Collector of Revenue: 


“Clearly, it was not the purpose of the Commission 
by this order [Order No. 206]—and the subsequent 
order of suspension—to ‘force’ litigation of the tax 
statutes. Rather, it was—and is—the obvious purpose 


6 Tennessee asserts in its Statement of the Case a conclusion with regard to 
this matter which properly should be included in its Argument (Br. p. 3). 
Producers will demonstrate in this bricf that Tennessee’s conclusion is 
erroneous. 
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of the Commission to assure to the extent possible 
that natural-gas companies, including producers, 
subject to its jurisdiction, should not have opportunity 
for unjust enrichment—a windfall—in the event the 
tax statute is held to be unconstitutional and refund 
of payments thereunder are made to the producers”’ 
(R. 163, 426). 


The Commission stated in its May 29, 1961 order in these 
proceedings that the foregoing position ‘‘was reaffirmed 
in a subsequent letter of the Commission dated October 28, 
1958”? (R. 426). The October 2, 1958 letter was signed by 
the then Commission Chairman Kuykendall with the 
approval of the entire Commission. 


After the Supreme Court of Louisiana held the 1954 gas 
gathering tax in violation of the Louisiana Constitution 
of 1921,7 the Commission, on February 21, 1961,° issued 
an order requiring refunds and terminating proceedings 
in all the separate, non-consolidated dockets, including 


Gulf Oil Corporation’s Docket No. G-15751, Sun Oil Com- 
pany’s Docket No. G-15633, Texaco Inc.’s Docket No. 
G-15548, The Atlantic Refining Company’s Docket Nos. 
G-15678 and G-16033, and Union Oil Company of Cali- 
fornia’s Docket No. G-15846 (R. 169). Many of the 
Louisiana producers filed for rehearing of the order of 
February 21, 1961 (e.g., R. 2416, 8564, 14714). One of the 
many contentions raised by producers was that they had 
not received refunds from the State of Louisiana and they 
requested clarification as to whether the Commission 
intended to require refunds irrespective of the receipt of 
refunds by the producers from the State of Louisiana. 


7 Bel OW Corp. v. Fontenot, 238 La. 1002, 117 So. 2d 571 (1959) and 
Southern Natural Gas Co. v. Roland, 240 La. 471, 123 So. 2d 891 (1960). 


8The numerous separate dockets relating to the 1958 gas gathering tax, 
supra, have never been consolidated. In fact, even an individual producer’s 
dockets such ag the several Texaco dockets, each involving a separate sale, 
have not been consolidated with each other. The order of March 5, 1962 
expressly states: ‘‘This order does not provide for consolidation of the 
proceedings involved herein, nor should it be so construed’’ (R. 702). 
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Additionally, it was asserted that the order of February 21, 
1961 could reasonably be construed as not requiring 
refunds unless refunds were received from the State of 
Louisiana. 


The Commission granted rehearing of its February 21 
order on April 14, 1961, providing: 


“Rehearing of the Commission’s order issued 
February 21, 1961, is hereby granted insofar as such 
order is applicable to the above designated proceed- 
ings’’ (R. 394). 


On May 29, 1961 the order of the Commission upon 
applications for rehearing was issued which required 
refunds only in the event refunds were received from the 
State of Louisiana (R. 424). The Commission found its 
order of May 29, 1961 to be in consonance with its inten- 
tion in issuing Order No. 206, supra, and the individual 
suspension orders, supra, and held concerning its suspen- 
sion orders: 


“‘The import of the above language is that the Com- 
mission in such suspension orders was concerned with 
the possibility that there might be tax refunds as a 
result of court litigation. Not knowing which 
Respondents had challenged the constitutionality of 
the gathering tax, it was necessary for the Commission 
to suspend all rate increases involving tax reimburse- 
ment of such gathering tax. Thus, in the event of 
refunds by the State of Louisiana, Respondents would 
not be allowed to keep such refunds, but would be 
required to pass a proportionate part of such refunds 
on to its purchasers’’ (R. 425). 


In addition, the May 29 order denied certain late peti- 
tions for intervention as ‘‘untimely’’ because they were 
filed ‘“‘over two years after the suspension orders issued 
herein and after the Commission’s order of February 21, 
1961 herein had terminated these rate proceedings”’ 
(R. 428). Obviously, since Tennessee had not sought 
intervention during this two-year period, the May 29 order 
was silent concerning it. 
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Several purchasers of natural gas produced in Louisiana 
filed applications for rehearing of the May 29 order.® 
They were denied by operation of law pursuant to Section 
1.34(c) [18 C.F.R. § 1.34(c)] of the Commission’s Rules of 
Practice and Procedure. Tennessee did not file an applica- 
tion for rehearing of the order of May 29, 1961, nor did it 
take any action with respect to such order until the time 
for filing a petition for review of that order had elapsed. 


Except for Transcontinental Gas Pipe Line Corporation 
(Transco), none of the purchasers or distributors which 
had applied for rehearing of the May 29 order filed peti- 
tions for judicial review, either within sixty days after the 
order of May 29, 1961, or within sixty days after their 
applications for reharing were denied by the operation of 
Rule 1.34(c). 


By its order dated August 30, 1961, the Commission pur- 
ported to reopen the proceedings in all of the non- 
consolidated dockets ‘‘. . . to permit the Commission to 


reconsider its prior actions with respect to such pro- 
ceedings’’ (R. 479) and permitted “statements of position’’ 
from each party.° Contrary to the statement contained 
in Tennessee’s initial brief that ‘‘the Commission granted 
such rehearing . . .” by its order of August 30, 1961 


9 Applications for rehearing of the May 29 order, insofar as it affected 
certain rate schedules, were filed by United Fuel Gas Company (United Fuel), 
Transcontinental Gas Pipe Line Corporation (Transco), Texas Gas Trans- 
mission Corporation (Texas Gas) and Memphis Light, Gas and Water Division 
(Memphis). 


10 Tennessec’s statement of facts misconstrued the effect of the order of 
August 30, 1961. The Commission hag insisted it is 2 procedural order, 
claiming it ‘‘does not even set aside tho May 29 order ...’’ Respondent’s 
Motion to Dismiss dated February 2, 1962, at page 7 in Transcontinental Gas 
Pipe Line Corp. v. F.P.C., supra. The Fifth Circuit in Hunt OW Co. v. F.PC., 
300 F. 2d 429, 430 (1962) upheld the contention of the Commission stating 
<<... that the order appealed from—that of August 30, 1961—does not decide 
or determine anything finally.’’ 
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(Br., p. 5), the Commission did not issue an order granting 
rehearing of its May 29 order.* 


On November 6, 1961, the Commission issued a notice 
specifying that any interested party might file its petition 
to intervene in any of the individual dockets purportedly 
reopened sua sponte by the order of August 30, 1961 
(R. 691-701). It was only after this notice, which was 
issued some three years after Tennessee had received its 
first notice of the suspension of the rate increases in each 
of the dockets that Tennessee filed its petitions for leave 
to intervene. 


On March 5, 1962, the Commission issued the order of 
which Tennessee seeks review. Tennessee filed applica- 
tions for rehearing of the order of March 5, 1962 which 
were denied by the Commission’s order of April 26, 1962 
(R. 796). Thereafter, Tennessee filed its petition to review 
the order of March 5, 1962 under Section 19(b) of the 
Natural Gas Act. 


SUMMARY OF ARGUMENT 


Tennessee has no standing by its present attack on the 
March 5, 1962 order to seek review of the Commission’s 
May 29, 1961 order holding that producers are not 
required to make refunds to Tennessee of any tax re- 
imbursements if the State of Louisiana has not made 
refunds to the producers. The May 29 order which was 
issued pursuant to Section 19(a) of the Act on rehearing 
of the February 21, 1961 order, finally determined the 
rights of the parties with regard to refunds. Since no 
timely petition for review of the May 29 order was filed 
within the 60-day period prescribed by Section 19(a), that 


11 Transcontinental Gas Pipe Line Corporation filed two separate petitions 
for review, one seeking review of the May 29 order on the theory that it 
was an order on rehearing and the second seeking review of the May 29 order 
after denial of its application for rehearing of the May 29 order. See Trans- 
continental Gas Pipe Line Corp. v. F.P.C., D.C. Cir. No. 16510 and Transcon- 
tinental Gas Pipe Line Corp. v. F.P.C., D.C. Cir. No. 16538. 
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order could not be challenged or collaterally attacked by 
Tennessee after July 28, 1961. Nor could the Commission 
modify its May 29 order, sua sponte, after July 28, 1961. 
Although Tennessee had full notice of the May 29 order 
and the earlier orders in the proceedings, it never peti- 
tioned to intervene, nor did it seek intervention or review 
of the May 29 order. Consequently, Tennessee cannot be 
a party ‘‘aggrieved’’ within the meaning of Section 19 of 
the Act and cannot seek review. Thus, it has no standing 
to challenge the Commission’s final action. 


Furthermore, Tennessee cannot gain any derivative 
standing to seek review by reliance upon applications for 
rehearing, or other actions of parties to proceedings in- 
volved in the May 29 order. Although administrative 
convenience may have warranted issuance of orders com- 
prehending all the producer dockets, involving the many 
rate suspension proceedings pertaining to the tax re- 
imbursement, the Commission never consolidated the 


proceedings as a ‘‘single integrated unit.’? In any event, 
even if review is sought by one party to a proceeding, the 
order becomes final as to other parties and to the party 
seeking review except as to matters raised by the petition 
for review. And here Tennessee never was a party. 


Reliance upon actions of others who were parties to 
some of the proceedings avails Tennessee nothing, for its 
rights cannot rise above the rights of those parties. 
Since the May 29 order became final at least by July 28, 
1961 as to any rights which might be derivatively asserted 
by Tennessee, Section 19 forecloses any modification of 
that order either by Commission, or by court review. Even 
assuming that Transco’s petitions for review authorized 
reopening of certain proceedings insofar as they related 
to rate schedules under which Transco was the purchaser, 
such petitions did not relate to four of the dockets in which 
these Producers were respondents below; and, in any event, 
any rights accruing to Transco only related to Transco’s 
rate schedules. 
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But if it were assumed, arguendo, that the Commission 
had the power to reopen its own order, sua sponte, with- 
out regard to the limitations of Section 19, it is obvious that 
the March 5, 1961 order properly denied Tennessee’s 
intervention because of its lack of diligence in the face of 
full notice at every stage of the proceedings prior to and 
including the May 29 order. Indeed, the failure of Ten- 
nessee to assert the position it now espouses is readily 
explained by the fact that as a producer of natural gas it 
argued, as we show here, that the Commission intended 
refunds to be made by producers only if refunds were 
received from the State. 


Apart from the explicit requirements of Section 19, 
refunds to Tennessee must be denied because, as properly 
held in the May 29 order, the Commission intended to 
require refunds only to prevent unjust enrichment in 
eases where repayments were made by the State of 
Louisiana. The Commission’s intent in its Order No. 206 


and its suspension orders is demonstrated by correspond- 
ence with the Collector of Revenue, State of Louisiana, and 
by Commission certificate orders issued contemporaneously 
with imposition of the tax. 


It is significant that the March 5 order, which would 
require refunds in some cases, Was based upon a retro- 
active reversal of Commission intent as superimposed by 
a ‘new’? Commission, none of the members of which took 
part in earlier actions definitively holding that refunds 
would not be required unless received from the State. The 
new Commission may not repudiate the earlier decision 
for the sole purpose of changing administrative policy. 
Chapman v. El Paso Natural Gas Co., 92 U.S. App. D.C. 
154, 204 F. 2d 46, 53-54 (1953). 


Tennessee’s claims of contractual obligation to make tax 
reimbursement only for valid taxes are without merit. 
They cannot be urged here both because these arguments 
were not urged on application for rehearing and because 
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they were not raised when the issue became ripe for review 
after acceptance of the Producers’ rate filings. Further- 
more, the law is well settled that a purchaser is unable 
to recover tax reimbursements paid as part of the purchase 
price even if the tax is declared invalid. Tennessee’s 
claim that Producers are required by the suspension 
orders and their refund undertakings to make refunds 
irrespective of their receiving refunds from the State of 
Louisiana is contrary to the suspension orders, con- 
temporaneous constructions thereof and rulings, and the 
provisions of Section 4 of the Natural Gas Act. 


The Distributor Intervenors intervening in support of 
Tennessee have no standing. Obviously, they may not 
enlarge the issues as presented by Tennessee’s petition 
for review. The answers herein to Tennessee’s arguments 
also answer any issue available to Distributor Intervenors 
to urge to this Court. Any contention pertaining only to 
their own interests may not be entertained. 


ARGUMENT 
T 


INTRODUCTION 


The pivotal issue in this proceeding is whether Ten- 
nessee has standing to seek review. This issue is entirely 
separate from the question of whether or not the Commis- 
sion was correct in its substantive decision in any of the 

_ dockets with regard to refunds. To arrive at an affirma- 
tive conclusion that it has standing, Tennessee is forced to 
build an argument upon a series of unsupportable assump- 

WOns, namely, that (1) the May 29, 1961 order on 
reearing was not final and determinative as to Ten- 
ne ’s rights, (2) Tennessee gains a derivative standing 
through actions taken by others with regard to the May 29 
order, and (3) the Commission improperly denied inter- 
vention to Tennessee. We shall show that each of these 
basic assumptions is without merit. Additionally, we shall 
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show later that even if it be assumed arguendo that Ten- 
nessee’s assumptions are correct, the Commission could not 
properly grant refunds. We also show thereafter that 
our arguments with respect to Tennessee’s claims also 
fully answer any issue available to the Distributor Inter- 
venors to present to this Court. 


a 


TENNESSEE LACES STANDING TO SEEK REVIEW 
IN THIS CASE 


As demonstrated by the context of the procedural his- 
tory of these proceedings (supra, pp. 2-8), it is obvious 
that the May 29 order on rehearing of the earlier 
February 21 order was final and determined Tennessee’s 
rights. Although Tennessee had full notice at every stage 
of the proceedings, it did not protest the May 29 order. 
Instead it now argues, contrary to fact, that all dockets 
in the May 29 order were consolidated in one proceeding ; 
it argues, contrary to law, that applications for rehearing 
and petitions for review filed by others provide a deriva- 
tive basis for its standing to seek review. Additionally, 
Tennessee’s late effort to intervene was made after the 
Commission no longer had jurisdiction to reopen the 
separate proceedings in the Producers’ dockets to grant 
intervention to Tennessee. Finally, on these facts showing 
a complete lack of diligence on the part of Tennessee we 
submit the Commission properly denied Tennessee’s inter- 
vention in its March 5 order. 


A. The May 28 Order on Rehearing 

Was Final and Determinative 

as to Tennessee's Rights 

The order of May 29, 1961 was not only the final a4 

of the Commission, but also the ‘‘order of the Commission 
upon application for rehearing’’ provided for in Section 
19(b) of the Natural Gas Act. Tennessee received notice 
of the increased rate filings, the orders issued in July and 
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August, 1958 suspending the individual rate increases in 
each of the Producers’ separate dockets, and all of the 
Commission’s orders, including the order of February 21, 
1961 and the order of April 14, 1961, granting the 
producers rehearing of the order of February 21, 1961, 
and the May 29 order on rehearing of the February 21 
order. However, Tennessee did not petition for inter- 
vention at any time until the Commission purported to 
reopen the proceedings, sua sponte, by the order of 
August 30, 1961 after all of the proceedings had been ter- 
minated by the Commission’s order of February 21, 1961, 
as clarified by the Commission’s order of May 29, 1961. 


The May 29 order, issued after applications for rehear- 
ing of the order of February 21, 1961, was promulgated 
pursuant to the Commission’s power under Section 19(a) 
to modify or abrogate its orders on rehearing without 
further hearing. Thus, the order of May 29, 1961 was the 
final act of the administrative process provided by 
Section 19(a) of the Natural Gas Act. Cf., Cities Service 
Gas Co. v. F. P. C., 255 F. 2d 860, 862 (10th Cir. 1958), 
cert. denied 358 U.S. 887. Section 19 is clear concerning 
the Commission’s authority to set aside and modify such 
final orders in its provision that: 


“Any person . . . aggrieved by an order issued 
by the Commission in a proceeding under this act to 
which such person, State, municipality, or State com- 
mission is a party may apply for a rehearing within 
thirty days after the issuance of such order. The 
application for rehearing shall set forth specifically 
the ground or grounds upon which such application is 
based. Upon such application the Commission shall 
have power to grant or deny rehearing or to abrogate 
or modify its order without further hearing . . .” 


“| . . No proceeding to review any order of the 
Commission shall be pect by any person unless 
such person shall have made application to the Com- 
mission for a rehearing thereon. Until the record in 
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a proceeding shall have been filed in a court of appeals, 
as provided in subsection (b), the Commission may 
at any time, upon reasonable notice and in such manner 
as it shall deem proper, modify or set aside, in whole 
or in part, any finding or order made or issued by it 
under the provisions of this Act.” 


Plainly, the Commission’s authority to modify orders 
exists in only two distinct instances: (1) upon application 
for rehearing as provided in Section 19(a), or (2) after 
a petition seeking a judicial review has been filed as pro- 
vided in Section 19(b), but before the record is filed in 
the Court. Clearly, as the Commission had exercised its 
powers on rehearing in the May 29 order, it did not have 
any further power under Section 19 until a petition for 
judicial review had been filed. Thus, any party aggrieved 
by the May 29 orders on rehearing had to file its petition 
within 60 days seeking judicial review. Except for 
Transco’s petition, no petitions for judicial review were 
filed by July 28, 1961, on which date the time for seeking 
review had expired. Hence, after July 28, 1961 the May 29 
order was entirely dispositive of the matters which Ten- 
nessee now attempts to raise. 


Furthermore, since Tennessee did not seek intervention 
in any of the dockets in which the May 29 order was 
entered, Tennessee was not a party ‘aggrieved’? by the 
May 29 order of the Commission within the meaning of 
Section 19 of the Act. Thus, Tennessee did not have 
standing to challenge or complain of the Commission’s dis- 
position of the issues in any of the dockets in which it 
later sought to intervene. This Court made it manifestly 
clear in Public Service Commission of New York v. F. P. C., 
109 U.S. App. D.C. 66, 284 F. 2d 200 (1960), that would-be 
intervenors are not parties to the full proceedings on the 
merits “‘. . . and [are] not aggrieved by the final order 
upon the merits of the controversy’’ (284 F. 2d at page 204). 
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B. Tennessee Does Not Gain a 
Derivative Standing Through 
Actions of Others 


Tennessee seeks to circumvent these well settled limita- 
tions on the right to seek judicial review by claiming it 
had a right to rely on the applications for rehearing of the 
May 29 order filed by Transco, United Fuel, Texas Gas 
and Memphis in some of the separate dockets. However, 
these applications did not relate to sales made to Tennessee. 
Significantly, Tennessee’s claims are bottomed on three 
incorrect assumptions. First, Tennessee assumes that the 
May 29 order was subject to further rehearing. Second, 
Tennessee inaccurately asserts that the Commission treated 
all of the separate dockets ‘‘. . . as a single integrated 
unit . . .’’ (Br. p.17). Third, Tennessee claims the right 
to assert all of the contentions on the merits of the Com- 
mission’s orders raised in separate proceedings by other 


parties. 


Tennessee is trying to create a procedural posture which 
did not exist. None of the Commission’s orders in this 
matter expressly or by implication consolidated the various 
dockets for any purpose. On the contrary, the March 5 
order clearly states: 


“This order does not provide for consolidation of the 


proceedings involved herein, nor should it be so con- 
strued’’ (R. 702n). 


While the Commission issued the same order in each of 
the proceedings, it never considered them “a single in- 
tegrated unit’’ as Tennessee now contends, but on the 
contrary, expressly provided that each docket would retain 
its separate identity. Moreover, all of those seeking inter- 


12 Tennessee’s claim that each of these applicants requested the same relief 
(Br., pp. 19-20) is misleading. For example, United Fuel which had peti- 
tioned for and had been granted intervention prior to the order of February 
21, 1961 urged that the May 29 order was in error on the merits, whereas 
Transco contended that its petition for intervention had been improperly denied. 
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vention in any of the proceedings, including Tennessee, 
sought intervention only in the dockets affecting their 
particular sales, not in all of the proceedings (R. 2945). 
Since Tennessee’s assumption is incorrect, its claimed 
reliance has no basis. 


Even if this were a consolidated proceeding, Tennessee’s 
third assumption is also invalid in administrative pro- 
ceedings held pursuant to the Natural Gas Act. For, where 
one of several parties in such an administrative proceeding 
seeks rehearing and ultimately judicial review of the 
Commission’s order, it is established that the order is final 
as to the other parties and final as to the party seeking 
review except as to matters raised by the petition to review, 
Texas Eastern Transmission Corp. v. F. P. C., 306 F. 2d 
345, 352-53 (5th Cir. 1962). 


Tennessee also asserts that even if it is barred from 
refunds in those dockets in which no application for re- 
hearing was filed, it should be eligible for refunds in 
dockets where such an application was filed by another 
pipeline (Br., p. 24). This argument has no more merit 
than it has as to those dockets involving sales to Peti- 
tioner where no application for rehearing was filed. 
Many of the dockets involve more than one sale, and the 
applications for rehearing by the other pipelines were and 
could properly be addressed only to those sales included 
in a given docket in which that pipeline was the purchaser. 
Hence, Tennessee gains nothing by the grouping of sales 
within one docket number for purpose of administrative 
convenience. 


But assuming arguendo that Tennessee can rely on 
applications for rehearing filed by others, certainly Ten- 
nessee’s rights cannot rise above the rights of those parties. 


Except for Transco, none of the parties to the proceed- 
ings in which Tennessee sought intervention filed petitions 
for judicial review of the May 29 order on rehearing within 
the time provided in Section 19(b) of the Act which 
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expired on July 28, 1961.7 Until such a petition was filed, 
the Commission itself could not reconsider its May 29 order 
as it related to the proceedings to which the ‘‘aggrieved”’ 
was a party. Thus, the failure of United Fuel, Texas 
Gas and Memphis to seek judicial review of the May 29 
order prior to July 28, 1961 left the Commission without 
power even to reopen the proceedings insofar as they 
involve sales to these purchasers, including any such sales 
involved in Gulf’s Docket No. G-15751, Texaco’s Docket 
No. G-15548, Sun’s Docket No. G-15633 and The Atlantic 
Refining Company’s Docket No. G-16033. Since United 
Fuel, Texas Gas and Memphis did not seek judicial review 
as provided in Section 19 of the Act, the Commission’s 
later action in reconsidering the proceedings in those 
dockets was sua sponte. Nothing in Section 19 authorizes 
reopening of final proceedings and reconsideration by the 
Commission sua sponte. Moreover, Section 1.33(c) [18 
C.F.R. §1.33(c)] of the Commission’s Rules of Practice 
and Procedure authorizes the Commission to reopen pro- 


ceedings on its own initiative only before its final decision. 
Once it issues its final order, the Commission is governed 
by the provisions of Section 19 of the Act. Therefore, the 
Commission was without authority to reconsider or to re- 
verse the May 29 order in its order of March 5, 1962, even 
in the dockets enumerated above wherein some purchasers, 
unlike Tennessee, did take some action. 


Although Transeo sought judicial review of the May 29 
order insofar and only insofar as by that order the Com- 
mission denied Transco’s intervention with respect to rate 
schedules in certain dockets, including five of the twenty- 
two dockets in which the Commission later denied inter- 
vention to Tennessee by the order of March 5, 1962, the 


13 As shown in Appendix A to Tennesseo’s Initial Brief, Tennessee sought 
intervention in 22 separate dockets. Transco had filed for leave to intervene 
in only 5 of these dockets, When the Commission denied intervention to 
Transco in its May 29 order, Transco filed a petition for judicial review. See 
Transcontinental Gas Pipe Line Corp. v. F. P.C., D.C. Cir. No. 16510. 
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facts surrounding Transco’s petition for review are 
entirely different from those surrounding Tennessee’s 
petition in this case. Moreover, Transco’s petition did not 
relate to the proceedings in Gulf’s Docket No. G-15751, 
Texaco’s Docket No. G-15548, Sun’s Docket No. G-15633 
and The Atlantic Refining Company’s Docket No. G-16033. 
Without conceding that the Commission was authorized to 
grant Transco’s late petition for intervention in its 
March 5 order, Transco, unlike Tennessee, filed a petition 
to review within 60 days of the May 29 order denying 
Transeo’s intervention. Even assuming that Transco’s 
petition for judicial review of the May 29 order authorized 
the Commission, upon reasonable notice, “‘to modify or set 
aside”? its order with respect to certain rate schedules 
under which Transco was the purchaser prior to filing 
the record in the proceedings in the Court, the Commis- 
sion was not required to consider the intervention of 
Tennessee —in fact the Commission was not aware of 
Tennessee’s belated desire to intervene as of the date the 
Commission purported to reopen the proceedings as to 
Transco because Tennessee had not yet filed for leave to 
intervene. Hence, Tennessee’s late intervention was not 
an issue as a result of Transco’s actions and since Ten- 
nessee was not a party to those proceedings it has no 
standing to urge that the Commission should have granted 
intervention because the Commission subsequently granted 
intervention to Transco. 


Again, following the argument of Tennessee and 
assuming arguendo that the order of May 29, 1961 was 
subject to further applications for rehearing by United 
Fuel, Texas Gas and Memphis, the applications for re- 
hearing of the May 29 order filed by them were deemed 
denied on July 28, 1961 under Rule 1.34(c) of the Com- 
mission’s Rules of Practice and Procedure which provides: 


“Unless the Commission acts upon the application 
for rehearing within thirty days after it is filed, such 
application shall be deemed to have been denied.” 
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Yet, none of these parties filed a petition seeking judicial 
review of the May 29 order within sixty days after the 
denial of their applications for rehearing. 


Assuming the May 29 order was only the ‘‘final order”’ 
of the Commission in the proceedings and not also the 
order on rehearing, once the Commission issued that order 
it could no longer ‘‘abrogate or modify’’ it unless an 
application for rehearing were filed within 30 days, supra, 
p. 13. Although United Fuel, Texas Gas and Memphis 
filed applications for rehearing, the Commission denied 
their applications by operation of law.‘ It necessarily 
follows that under Section 19 only one course was available 
—judicial review of the May 29 order. Until they sought 
judicial review of that order, the Commission had no power 
or authority to ‘“‘modify or set aside, in whole or in part, 
any finding or order . . .’’ contained in the order of 
May 29, 1961 (supra, p. 14). They did not seek judicial 
review and consequently the Commission could not modify 
the May 29 order and Tennessee gains no derivative right 
by relying upon the actions of others. 


In reaching this conclusion we do not overlook the Com- 
mission’s ‘‘finding”’ in its order issued March 5, 1962 that 
these applications for rehearing were not denied under the 
provisions of Rule 1.34(c), supra, and that it had the 
power to grant rehearing after the thirty days had 
expired (R. 705). This argument might be true in the 
absence of Rule 1.34(c) of the Commission’s Rules of 
Practice and Procedure.* But, as this Court held in 
Public Service Commission of New York v. F.P.C., .... 
U.S. App. D.C. ...., 295 F. 2d 140, 144 (1961), cert. dented 
sub nom., Shell Oil Co. v. Public Service Commission of New 


14 Two explanations of the Commission’s inaction are possible; either it 
considered the applications without merit or it recognized that an application 
for rehearing docs not lie from an order issued on rehearing. 


15 This rale was promulgated as a result of this Court’s decision in Tezas- 
Ohio Gas Co. v. F.P.C., 93 U.S. App. D.C. 117, 207 F. 24 615 (1953) recom- 
mending the adoption of such a rule. 
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York, 368 U.S. 948, the Commission’s rules are bind- 
ing on the Commission as well as the parties. As this 
Court said in 295 F. 2d at page 142, the language of a 
Commission rule should be read ‘‘as meaning what it says 
. 2? Thus, as Rule 1.34(c) provides, ‘‘unless the Com- 
mission acts . . . within thirty days . . . such application 
shall be deemed to have been denied.’’ The meaning given 
to the language in Rule 1.34(c) by the March 5 order is 
a distortion of what the rule says. Furthermore, if the 
Commission’s contention in the March 5 order is correct, 
no order could be considered final if an application for 
rehearing were filed. If there is no effective period, such 
as provided in Rule 1.34(c) in which the Commission must 
act, it could use its ‘‘powers’’ on rehearing at any time— 
even a year after the application were made. The un- 
certainty resulting from this abuse is clearly evident. 


Under Section 19(a) of the Act, the Commission has 
the power to set aside or modify its final orders after a 
valid petition seeking judicial review has been filed, if it 
acts before it certifies the record to the court. But this 
power, which was added by the 1958 amendment to 
Section 19 of the Act (Act of August 28, 1958, 72 Stat. 941, 
947), presupposes that a petition for review has been filed. 
Unless review has been sought, the Commission never is 
in a position to file the record of a proceeding with a court 
of appeals. Hence, without this necessary condition pre- 
cedent the remainder of the statutory authority remains 
dormant. Moreover, the legislative history of the 1958 
amendment shows that Congress did not intend to deprive 
the Commission’s orders of finality. S. Report No. 2129 
of August 4, 1958, 85th Cong. Qnd Sess. On the contrary, 
Congress intended to clarify the jurisdiction of the several 
courts of appeals with regard to petitions to review 
administrative decisions. The Commission’s ‘‘reasonable 
inference” urged in its March 5 order that the 1958 amend- 
ment gives it jurisdiction to modify or set aside an order, 
absent a petition for review, is in fact no inference 
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(R. 705). If this were a reasonable construction of the 
1958 amendment, the Commission should have amended 
Rule 1.34(c) accordingly. As the Commission did not 
amend its rules, the inference asserted in the March 5 
order directly conflicts with Rule 1.34(c). 


Decisions of the Federal Power Commission must have 
finality and to this end both the provisions of Section 19 
of the Natural Gas Act and the Commission’s regulations 
pursuant thereto prescribe the procedural steps necessary 
for the protection of individual rights. More important, 
these requirements not only insure that all of the regulated 
natural gas companies are able to pursue their individual 
procedural rights, but also insure that final orders and 
decisions of the Commission can be relied upon. 


C. The Commission Properly Denied 
Tennessee's Late Petitions 
for Intervention 


Tennessee, having failed to seek intervention, has con- 
trived various arguments to divert the Court’s attention 
from its lack of standing and now claims it was improperly 
denied intervention by the March 5 order. Tennessee’s 
many claims concerning the substantive issues in these 
proceedings should not obscure the basic issue concerning 
intervention. Tennessee’s petitions to intervene were filed 
almost three years after the Commission’s several orders 
suspending the producers’ rate increases. Yet, Tennessee 
does not advance any explanation or justification for its 
failure to seek intervention. In fact, Tennessee was served 
with the individual suspension orders in each of the twenty- 
two dockets (R. 706). The Commission also found that 
Tennessee was served with copies of the February 21 
order and the April 14 order granting rehearing of the 
February 21 order, as well as the order of May 29, 1961 
on rehearing (R. 706). Hence, Tennessee had more than 
adequate notice of these various proceedings and more 
than ample opportunity to seek intervention. 
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Although Tennessee now claims to the contrary (Br., 
pp. 13-18), it is clear that at one time Tennessee construed 
the Commission’s general Order No. 206, 20 FPC 28 
(1958), on which the individual suspension orders were 
based, to require refunds only in the event refunds were 
received from the State of Louisiana. In the companion 
proceedings before the Commission in Docket Nos. G-16125, 
et al., also involving rate increases as a result of the 1958 
gas gathering tax, the Commission’s order issued Feb- 
ruary 13, 1961 contained an almost identical provision to 
the ordering paragraph (A) of the February 21 order in 
these proceedings.%* Tennessee, in its capacity as a seller 
of natural gas produced in Louisiana rather than a 
purchaser, filed an “Application for Declaratory Order 
and Stay”? of the February 13 order in Docket Nos. 
G-16125, et al., in which it contended inter alia: 


‘< . | The Commission’s Order [of February 18, 
1961] can reasonably be construed as imposing the 


obligation to make refunds only in those dockets in 
which respondent has received refunds from the state 
of Louisiana.’’ 


“| . The Commission’s Order No. 206 was in- 
tended to prevent a producer from collecting and 
retaining monies refunded by the state of Louisiana 
and for which the producer had been reimbursed by 
a purchaser. It is not believed that Order No. 206 was 
intended to require a producer to make refund of any 
monies other than the monies that the producer had 


received as a refund from the state of Louisiana 
2917 


16 The ordering paragraph of the February 13 order provides: 


“(A) The above-designated increased rates are disallowed and Respond- 
ents shall refund to their respective purchasers the amounts collected un- 
der the respective agreements and undertakings filed in compliance with 
the Commission’s order herein together with a proportionate part of any 
interest received from the State of Louisiana.’’ 


17 This application was filed by Tenneco Corporation (successor to Tennessee 
Gas Transmission Company) and is set forth in its entirety in Appendix A. 
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It is clear that Tennessee considered the orders suspending 
the individual rate increases which were bottomed on 
Order No. 206, supra, as requiring refunds only in the event 
that refunds were received from Louisiana, The granting 
of applications for rehearing of the February 21 order 
was obviously consistent with what Tennessee ‘‘believed 
that Order No. 206 was intended to require’’. Also, the 
May 29 order requiring refunds only if refunds were 
received from the State was clearly in consonance with 
Tennessee’s belief. Consequently, there was no reason for 
Tennessee to seek intervention as the May 29 order 
accomplished precisely what Tennessee ‘‘believed’’ it 
should accomplish. 


It was not until after the order of August 30, 1961, 
which purported to reopen sua sponte all matters in all of 
the separate proceedings, that Tennessee apparently 
changed its belief and decided to seek intervention. 


When Tennessee finally filed its petitions for inter- 
vention, the Commission concluded that Tennessee had had 
sufficient notice that its late petitions for intervention were 
patently not timely as it stated in its March 5 order 
(R. 706): 


‘Texas Eastern, Tennessee, United Fuel, and 
Southern—all of which filed petitions to intervene 
during the month of November, 1961—are direct pur- 
chasers of respondents, and as such were routinely 
served with copies of the May 29 order. They, too, 
had ample opportunity to seek intervention and/or 
rehearing but neglected to do so. It might be added, 
moreover, that each of the above pipelines were served 
with a copy of the April 14, 1961 order granting re- 
hearing to certain of the respondents. Such notice 
was sufficient to alert the purchasers that the Com- 
mission was contemplating modification of its Feb- 
ruary 21 order and that the refund seemingly promised 
them by said order was in jeopardy. Although failure of 
the November petitioners to seek intervention and/or 
rehearing prior to May 29 did not bar them from doing 
so promptly thereafter, their protracted lack of 
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diligence both before and after the controverted order 
prevents us from extending them grace at this late 
date’’ (footnote omitted). 


We submit this finding demonstrates that the Commis- 
sion did not abuse its discretion in denying intervention 
to Tennessee. 


m 
DENIAL OF REFUNDS TO TENNESSEE WAS PROPER 


As shown previously, all of Tennessee’s arguments con- 
stitute a collateral attack on the Commission’s actions in 
these proceedings in order to obscure Tennessee’s lack of 
standing. However, assuming, arguendo, that Tennessee 
should have been allowed intervention, its present claims as 
to the substantive issues are without merit. If the Court 
reaches the substantive issue, the question of refunds should 
be controlled by orders setting forth statements of intent 


which were issued contemporaneously with, and by the 
same Commissioners who adopted, the suspension orders 
and Order No. 206. 


The suspension orders intended to require refunds of 
these Producers only if they received refunds from the 
State of Louisiana, as the Commissioners who adopted such 
orders stated in the later order issued May 29, 1961 (R. 
426). It is clear that the Commission was concerned that 
none of the producers should receive ‘‘a windfall”’ or be 
unjustly enriched, which would be possible only if pro- 
ducers received refunds from the State of Louisiana, but 
had no obligation to refund to their purchasers. It is mani- 
fest that this was the only situation the Commission sought 
to avoid by its suspension orders. The official correspond- 
ence of the Commission to the Collector of Revenue, State 
of Louisiana, expressed this intent explicitly in the Com- 
mission’s letter of October 2, 1958: 


“<  it was—and is—the obvious purpose of the Com- 
mission to assure to the extent possible that natural- 
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companies, including producers, subject to its juris- 
iction, should not have opportunity for unjust enrich- 
menit—a windfall—in the event the tax statute is held 
to be unconstitutional and refund of payments there- 
under are made to the producers’’ (R. 168). 


In such letter the Commission also stated: 


«< _.. if litigation is instituted and the tax statutes 
declared unconstitutional—and refunds to the taxpayer 
result therefrom, the Commission has the fullest op- 
portunity available to it under the Natural Gas Act to 
require refunds from sellers to purchasers, under filed 
rate schedules, of appropriate amounts of any refunds 
received by the producers’’ (R. 164). 


The May 29 order on rehearing further confirmed this 
intent. It provided for refunds ‘‘ ... only to the extent 
that refunds are received from the State of Louisiana’’ (R. 
427). In its order of May 29, 1961, the Commission fully 
explained its reasons for clarifying the February 21 order 


and requiring refunds only when refunds were received 
from the State of Louisiana: 


“|... Not knowing which Respondents had challenged 
the constitutionality of the gathering tax, it was nec- 
essary for the Commission to suspend all rate increases 
involving tax reimbursement of such gathering taz. 
Thus, in the event of refunds by the State of Louisi- 
ana, Respondents would not be allowed to keep such 
refunds, but would be required to pass a proportionate 
part of such refunds on to its purchasers’’ (R. 425). 


The Commission’s policy to require refunds only in the 
event the gathering tax was held invalid and refunds were 
made by the State was also clearly stated in its orders is- 
suing certificates of public convenience and necessity for 
sales in Louisiana, some of which were issued even prior 
to the date the first payment of the additional Louisiana 
gas gathering tax was due. See e.g., Re The Atlantic Re- 
fining Company, Docket No. G-15541, temporary certificate 
issued August 21, 1958; Transcontinental Gas Pipe Line 
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Corp., 20 FPC 264, 285, Opinion 315, September 4, 1958 ; 
American Louisiana Pipe Line Co., Docket Nos. G-15053, 
et al., issued November 7, 1958; Texas Gas Transmission 
Corp., Docket Nos. G-14494, et al., issued December 4, 1958. 
These orders clearly support a consistent policy on the 
part of the Commission with regard to the 1958 Louisiana 
gas gathering tax to require refunds only when received 
from the State of Louisiana. Had the Commission intended 
otherwise, as is now claimed by Tennessee, the foregoing 
certificate orders would be inconsistent with that policy. 
No reason was suggested by Tennessee or by the Commis- 
sion at any time for requiring refunds in rate suspension 
orders, irrespective of the receipt of refunds from the 
State of Louisiana, when certificates applicable to new 
sales were issued without such requirement. Clearly the 
construction in the May 29 order of the suspension orders 
should be controlling, for, as Justice Douglas noted in his 
dissent in Phillips Petroleum Co. v. State of Wisconsin, 
347 U.S. 672, 689 (1954), a construction by the Commission 


which ‘“* ... was contemporaneous ..- - and long continued 
_.. is entitled to great weight’’. In his discussion of this 
principle Justice Douglas made reference to the individual 
Commissioners constituting the Commission. 


While the May 29 order was in consonance with the in- 
tention of the Commission when it issued Order No. 206, 
supra, and the suspension orders, supra, the March 5 order 
finds a different intention. We believe it is significant that 
at the time the March 5 order was issued, the membership 
of the Commission was entirely new. None of the new 
Commissioners, who by their actions on March 5, 1962 pur- 
ported to effect a retroactive reversal of the intent of the 
Commission, was on the Commission at the date of issuance 
of Order No. 206, the suspension orders, the above-men- 
tioned certificate orders, or the letters of October 2 and 28, 
1958. Neither did any of these new Commissioners take 
part in the May 29, 1961 order which definitively construed 
the earlier orders in this proceeding. Apparently, this 
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“new’’ Commission did not agree with the policy expressed 
in the foregoing enumerated orders and letters and there- 
fore proceeded retroactively to change the policy. In order 
to accomplish this retroactive change the new Commission, 
we submit, was required to disregard its own rules and the 
statute from which it derives its authority. In addition, 
the new Commission had to disregard previous orders of 
the ‘‘old’’? Commission, although recognizing that its deci- 
sion must be based ‘‘ .. . in part at least, upon the meaning 
of the Commission’s original orders in 1958’? (R. 707). 


It is evident that when the May 29 and March 5 orders 
are analyzed, the March 5 order represents a change in pol- 
icy by the new Commission. While it is not contended that 
the Commission cannot change its policy, any such change 
must operate prospectively. Administrative decisions 
ss |, . may not be repudiated for the sole purpose of apply- 
ing some quirk or change in administrative policy .. .”’ 
Chapman v. El Paso Natural Gas Co., 92 U.S. App. D.C. 
154, 204 F.2d 46, 53-54 (1953). Moreover, as this Court 
recently held in Safarik v. Udall, — U.S. App. D.C. —, 
304 F. 2d 944, 950 (Nos. 16,646, et al., decided June 7, 1962), 
the judicial principle that prospective effect is given to a 
decision overruling a prior decision where retrospective 
effect ‘‘would result in substantial harm’’ to those who 
have acted in reliance on the prior decision is equally ap- 
plicable to administrative proceedings. 


The producers were entitled to rely on the official actions 
of the Commission throughout the period the Louisiana gas 
gathering tax was actively under consideration by the Com- 
mission. Such actions manifested the Commission’s intent 
to require refunds only where refunds were received from 
the State of Louisiana. The order of May 29, 1961 on re- 
hearing of the February 21, 1961 order confirmed and effec- 
tuated this administrative policy. The order of March 5, 
1962 by the new Commission simply applied an opposite 
new policy retroactively. 
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Tennessee is here trying to enjoy the benefits of this new 
policy retroactively adopted by the Commission in its 
March 5, 1962 order. Since the Commission was neither 
authorized to reopen the proceedings nor to apply retro- 
actively this new policy, Tennessee has no basis for its 
collateral attack on the denial of refunds to Tennessee by 
the May 29, 1961 order by means of an attack on the March 
5, 1962 order. As set forth above, Tennessee has no stand- 
ing to attack either order (supra, pp. 12-24). 


While it is submitted that the Court should not reach 
Tennessee’s claims with respect to refunds, these claims do 
not, in any event, have merit. For example, Tennessee 
now contends that its several contracts only required it to 
reimburse the producers for all or a part of certain valid 
taxes paid by the producers. In this connection, Tennessee 
asserts that since the 1958 gas gathering tax was later de- 
clared invalid ‘‘ . . . the Commission ha[d] no authority 
to accept such increases for filing”’ (Br. p. 15). The Com- 
mission, however, specifically declined to pass on this point 
(R. 711). Moreover, Tennessee’s application for rehearing 
does not allege that the Commission erred in failing to pass 
on the issue or erred by accepting the notice of rate in- 
crease. Accordingly, these matters cannot be considered 
by this Court, Sunray Mid-Continent Oil Co. v. F. P. C., 
364 U.S. 137, 157 (1960); F. P. C. v. Colorado Interstate 
Gas Co., 348 U.S. 492, 498 (1955) ; Panhandle Eastern Pipe 
Line Co. v. F. P. C., 324 U.S. 635, 650-651 (1945). 


If Tennessee had timely asserted that the Commission 
had no authority to accept the increases in rates for filing, 
then Tennessee should have sought review of the Commis- 
sion’s acceptance of these rate filings when such accept- 
ances occurred and Tennessee’s failure to do so within the 
time specified in Section 19(b) of the Natural Gas Act con- 
stituted a waiver of any right Tennessee might have to 
seek judicial review of the acceptance of such filings. See 
Sun Oil Company v. F. P. C., 266 F.2d 222 (5th Cir. 1959), 
affirmed 364 U.S. 170. 
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A cursory examination of the several contracts between 
Tennessee and the producers shows that validity of the 
1958 gas gathering tax was not a condition precedent to 
the partial reimbursement of that tax by Tennessee. Ten- 
nessee’s contracts require only two oceurrences—payment 
of the tax to the State of Louisiana by the producer and 
the tax being ‘‘in effect.’’ It is not disputed that the 1958 
gas gathering tax was ‘‘in effect’’ from August 1, 1958 to 
December 1, 1958 and that the tax was paid by the pro- 
ducers to the State of Louisiana. Thus, Tennessee’s con- 
tention concerning the right of the producers to file for 
rate increases based on their contract provision is incor- 
rect. 


Tennessee also claims that the law requires reimburse- 
ment by the taxpayer of a subsequently invalidated tax 
which is part of the price whether or not the taxpayer is 
reimbursed by the taxing authority. But the law is to the 
contrary. The few cases considering this precise situation 
have uniformly held that where an invalid tax is part of 
the purchase price, the buyer is clearly unable to recover 
for the amount of the tax unless and until the seller is 
reimbursed for the amount of the tax by the taxing author- 
ity, Hodgman Rubber Co. v. Dumaine, 93 F. 2d 165 (1st Cir. 
1937) ; Christopher v. Hodger & Co., 160 Misc. 21, 289 N. Y. 
Supp. 105 (1936); see also Lucas v. Panos, 190 Wash. 402, 
68 P. 2d 617 (1937) ; 115 A.L.R. 667 at 673 and 46 Am. Jur., 
Sales § 185 (1960). 


Even if the seller recovers the invalid taxes from the 
taxing authority and the sales contract provides for pass- 
ing on all or a portion of new taxes, the cases consistently 
hold that the buyer may not recover. This rule is based 
partially on the premise that the contract supersedes what- 
ever rights the parties might have in the absence of such a 
provision, so that recovery must be had under the contract, 
Moundridge Milling Co. v. Cream of Wheat Corp., 105 F. 
2d 366 (10th Cir. 1939); Consolidated Flour Mills v. Ph. 
Orth. Co., 114 F.2d 898 (7th Cir. 1940) ; Johnson v. Scott 
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County Milling Co., Inc., 21 F. Supp. 847 (E.D. Mo. 1937) ; 
Johnson v. Igleheart Bros., Inc., 95 F. 2d 4 (7th Cir. 1938) ; 
Casey Jones, Inc. v. Texas Textile Mills, Inc., 87 F.2d 454 
(5th Cir. 1937) ; O’Connor-Bills, Inc. v. Washburn Crosby 
Co., 20 F. Supp. 460 (W.D. Mo. 1937); 132 A.L.R. 706, 
et seq.; 115 A.L.R. 667 at page 674; and 46 Am. Jur., Sales 
§ 186 (1960). Moreover, in Johnson v. Scott County Mull- 
ing Co., Inc., it was held that an action for a reimbursed 
tax was governed by equitable principles, and that the 
plaintiff buyer must show that in good conscience and 
equity he was entitled to recover. 


Tennessee cites the Commission’s brief in Case No. 
16787 * and other pending cases for the proposition that 
Tennessee’s right to refunds was established by the initial 
suspension orders issued in July or August 1958 (Br. p. 
15). Such assertion, we submit, is not only contrary to the 
language of the suspension orders themselves, but is in 
complete variance with the findings of the Commission that 


the suspension orders were only intended to require refunds 
in the event refunds were received from the State of 
Louisiana (R. 425; supra, pp. 24-27). Under these circum- 
stances there is no valid basis for Tennessee *s claim that the 
producers filed ‘‘. . . unqualified undertaking to make re- 
funds’’ under the initial suspension orders (Br. p. 18). 
Furthermore, the suspension orders do not have the effect 
contended for by Tennessee. In United Gas Pipe Line Co. 
vy. Mobile Gas Service Corp., 350 U.S. 332 (1956) where the 
Supreme Court considered the interrelationship between 
Sections 4 and 5 of the Act, it held: 


«c_ All that § 4(e) does, however, is to add to this 
basic power, in the case of a newly changed rate or 
contract (except ‘industrial’ rates), the further powers 
(1) to preserve the status quo pending review of the 
new rate by suspending its operation for a limited 
period, and (2) thereafter to make its order retroac- 
tive, by means of the refund procedure, to the date the 
change became effective. The scope and purpose of 


18 Pan American Petroleum Corporation v. FP.C. (D.C. Cir. No. 16787). 
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the Commission’s review remain the same—to deter- 
mine whether the rate fixed by the natural gas com- 
pany is lawful’’ (p. 341). 


In Humble Oil & Refining Co. v. F. P. C., 236 F.2d 819, 
822-23 (5th Cir. 1956), cert. denied 352 U.S. 967 (1957), 
the Court in construing the nature of a suspension order, 
concluded that: 


sc |. . the order in question is in no proper sense a 
definitive order. It 1s a mere procedural step taken 
at the inception of and not upon the completion of the 
administrative process. <A realistic appraisal of the 
order and the function it performs demonstrates that 
it is interlocutory and that its issuance had but one 
objective in view, to maintain the status quo between 
seller and purchaser pending the exercise of the Com- 
mission’s statutory jurisdiction to inquire into the rea- 
sonableness of the rate increase.’’ 


Therefore, it is clear that suspension of price changes 


and the issuance of suspension orders are procedural. 
They do not fix rights or determine obligations. They 
merely preserve the status quo until there is a determina- 
tion of justness and reasonableness. 


For all the foregoing reasons, as well as the reasons set 
forth in Section II of this brief, it is respectfully submitted 
that the denial of refunds to Tennessee by the Commission 
in its order of March 5, 1962 was proper. 


Iv 


THE CONTENTIONS OF THE DISTRIBUTOR INTERVENORS 
ARE WITHOUT MERIT 


The Distributor Intervenors’® have intervened on behalf 
of the Petitioner. They may not enlarge or change the 


issues presented by Petitioner, Columbia Gas ¢ Electric 
Corp. v. American Fuel & Power Co., 322 U.S. 379 (1944) ; 


19 Long Island Lighting Company, Philadelphia Electric Company and The 
United Gas Improvement Company. 


32 


Chandler & Price Co. v. Brandtzen & Klugs, Inc., 296 U.S. 
53, 58 (1935). This principle is particularly applicable to 
the Distributor Intervenors, which were denied the right 
to intervene below on several occasions including the March 
5, 1962 order and failed to seek judicial review (Distr. Br. 
pp. 14, 15). 


In the preceding sections of this brief we have shown the 
lack of merit of Tennessee’s arguments and its lack of 
standing to seek review of the orders issued May 29, 1961 
and March 5, 1962. Thus, we submit that our arguments 
in the preceding sections also fully answer any issue avail- 
able to the Distributor Intervenors to present to this Court. 
Clearly, the discussion in the Distributor Intervenors’ brief 
(Br. pp. 12-17) of their own alleged interest is not pertinent 
in this case. 


The Commission correctly summarized the Distributor 
Intervenors’ position when it stated in its Motion for Leave 


to Oppose Motion to Intervene dated September 28, 1962, 
(p. 8): 


“Right or wrong, that Commission decision [the May 
29 order] must stand, as the Court has no jurisdiction 
to review it because movants did not file a timely peti- 
tion for review’’ (emphasis in original). 


We submit that this rationale applies with equal force to 
Tennessee which, likewise, did not file a timely petition for 
review of the May 29 order. 


CONCLUSION 


For all the reasons set forth above, the undersigned urge 
this Court to deny the relief requested by Tennessee in its 
petition to review and in the briefs in support thereof. 


Respectfully submitted, 


BERNARD A. FOSTER, JE. 
SHERMAN 8. POLAND 
Ross, Marsh and Foster 
725 - 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for The Atlantic 
Befining Company 


JOHN A. WARD, III 
1608 Walnut Street 
Philadelphia 3, Pennsylvania 


ROBERT E, MAY 
OMAE L. CROOK 
May, Shannon and Morley 
1700 K Street, N. W. 
Washington 6, D. C. 
Attorneys for Sun O% Company 


December 3, 1962 


ALFRED C. DeCRANE, JE. 
JAMES J. FLOOD, JR. 
P. O. Box 2332 
Houston 1, Texas 
Attorneys for Texaco Inc. 


JAMES H. LITTLEHALES 
711 - 14th Street, N. W. 
Washington 5, D. C. 


JOHN E,. THOMASON 
ANTHONY G. RIDDLESPERGER 
KENNETH C. KEENER 
P. O. Drawer 2100 
Houston 1, Texas 
Attorneys for Gulf Ow 
Corporation 


GEORGE D. HORNING, JR. 
PATRICK G. SULLIVAN 
HARRY L. ALBRECHT 

Hogan and Hartson 

Colorado Building 

Washington 5, D. C. 

Attorneys for Union Oi Company 
of California 


INITIAL BRIEF FOR PETITIONER 
TENNESSEE GAS TRANSMISSION COMPANY 


IN THE 


United States Court of Appeals 


I 
For tHe District or CoLuMBIA Crcuir 


No. 17,126 


TenneEssEeE Gas Transmission Company, Petitioner, 
v. 
FerperaL Power Commission, Respondent. 


. On Petition to Review and Set Aside Order of the Federal 
Power Commission | 


| 

W. C. Braven, Jr. 
Rosert E. Suaw 

402 Solar Building 

Washington 6, D. C. 
L. R. PANKONIEN 

P.O. Box)2511 

Houston,' Texas 


| 
Harry S. Lirrman 
Jack WERNER 
Date A. Wricar 
Metvin RicHTEr 
317 Wyatt Building 
Washington 5, D. C. 
Attorneys for Tennessee Gas 
Transmission Company 
September 24, 1962. 


Pxrrss or Brzon S. Apams, Wasuxxcron, D.C. 


STATEMENT OF QUESTIONS PRESENTED 


1. Where, in a proceeding under Section 4(e) of the 
Natural Gas Act the Commission has found producer rate 
increases to be unjustified and unlawful and that refunds 
are required by Commission rate suspension orders, did the 
Commission exceed its statutory authority and abrogate its 
primary obligation of protecting ratepayers from excessive 
rates in relieving the producers of their obligation to re- 
fund such unlawful rates to Tennessee solely because of 
Tennessee’s alleged failure timely to intervene in the pro- 
ceeding? 


2. Whether the Commission arbitrarily discriminated 
against Tennessee in failing to direct refunds of unlawful 
rates to Tennessee solely because of Tennessee’s failure 
to seek rehearing of an admittedly erroneous order pur- 


porting to limit producer refund obligations which the 
Commission later modified so as to reimpose the complete 
refund obligations of earlier orders and to require refunds 
of identical unlawful rates to other purchasers in the same 
proceeding? 


3. Where Tennessee timely filed a petition to intervene 
in a proceeding under Section 4(e) of the Natural Gas Act 
involving increased rates to Tennessee in accordance with 
the Commission’s rules relating to intervention and the 
Commission’s notice setting the date by which intervention 
could be sought, did the Commission err in denying Ten- 
nessee intervention and the right to refunds of unlawful 
rates because Tennessee had failed to seek to be heard at 
an earlier time when the Commission’s own actions had 
demonstrated that it would be futile to do so? 
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Section 1.8(d) 


IN THE 


United States Court of Appeals 


No. 17,126 


TENNESSEE Gas Transmission Company, Petitioner, 


Vv. 


Fepera, Power Commission, Respondent. 


On Petition to Review and Set Aside Order of the Federal 
Power Commission 


INITIAL BRIEF FOR PETITIONER 
TENNESSEE GAS TRANSMISSION COMPANY 


JURISDICTIONAL STATEMENT 


This appeal was instituted by the filing of a Petition to 
Review by Tennessee Gas Transmission Company (Ten- 
nessee) pursuant to Section 19(b) of the Natural Gas Act 
(52 Stat. 831; 15 U.S.C. 717r(b)) and Section 10 of the 
Administrative Procedure Act (60 Stat. 243, 5 U.S.C. 1009) 
for the purpose of reviewing and setting aside an order 
of the Federal Power Commission (Commission). This 
order is entitled ‘‘Order Requiring Refunds in Certain Pro- 
ceedings and Terminating All Proceedings’’ and was issued 
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March 5, 1962, In the Matter of Texaco Inc., et al, Docket 
Nos. G-15546, et al (R. 702-729). 

Tennessee, a Delaware corporation having its principal 
office in Houston, Texas, owns and operates a natural-gas 
transmission pipeline extending from its sources of supply 
in Texas and Louisiana through the States of Texas, Lou- 
isiana, Arkansas, Mississippi, Tennessee, Kentucky, West 
Virginia, Ohio, Pennsylvania, New York and into Massa- 
chusetts, New Hampshire, Rhode Island and Connecticut. 
Tennessee transports and sells natural gas in interstate 
commerce under authorizations granted by, and subject to 
the jurisdiction of, the Commission (R. 2945-6). 

On April 4, 1962, within the time prescribed by Section 
19(a) of the Natural Gas Act, Tennessee filed an Applica- 
tion for Rehearing of such order (R. 750-9), which was 
denied by order issued April 26, 1962 (R. 796-805). There- 
after, on June 25, 1962, and within the time provided for 
by the Natural Gas Act, Tennessee filed its Petition to 
Review with this Court. 


The jurisdiction of this Court is provided for by Section 
19(b) of the Natural Gas Act (52 Stat. $31, 15 U.S.C. 717r 
(b)) and also by Section 10 of the Administrative Proce- 
dure Act (60 Stat. 243, 5 U.S.C. 1009). 


STATEMENT OF THE CASE 

By Act No. 8 of 1958, the Louisiana Legislature increased 
the state gas gathering tax by one cent per Mef, effective 
August 1, 1958. By Order No. 206 issued July 11, 1958, 
the Commission adopted rules and regulations with respect 
to the filing by independent producers of increases in their 
rates to cover the reimbursement of this tax increase to 
which the producers were entitled in their contracts with 
their pipeline purchasers. 20 F.P.C. 28. In such order, 
the Commission stated (20 F.P.C. at 29): 


«* © © to assure appropriate refund, in the event said 
Act No. 8 of 1958 should be declared unconstitutional 


2Qeveral producer petitions to review the same order are pending in this 
Court. 
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by final judicial decision, of payments made pursuant to 
rate schedule changes proposed as a result of such leg- 
islation, the Commission proposes to suspend for one 
day beyond the date they would otherwise become effec- 
tive any such rate schedule changes.’’ 


Hundreds of such rate changes were filed with the Com- 
mission, including many involving rates for the sale of 
gas to Tennessee.? Pursuant to the procedure prescribed 
by Order No. 206, the Commission, by identical orders in 
each docket, suspended the effectiveness of these rate in- 
creases for one day and provided that, upon filing with and 
acceptance by the Commission of appropriate agreements 
and undertakings to make refunds, the producers could 
collect from their purchasers such rate increases subject 
to refund the increased amounts collected ‘‘in the event 
the additional tax of one cent per Mef levied by the State 
of Louisiana is for any reason held to be invalid’’ (BR. 707; 
see 20 F.P.C. 105). In accordance therewith, Tennessee 
paid this gas gathering tax reimbursement subject to re- 
fund in the event such tax was declared invalid under such 
orders and the formal corporate undertaking and agree- 
ment of each producer to make such refunds filed there- 
under in the dockets listed in Appendix A hereto.* Such 
rates for reimbursement of the gathering tax were effec- 


* Appendix A hereto lists 22 dockets involving such rate changes for the 
sale of gas to Tennessee (R. 2945, 2951). Tennessee is no longer pressing its 
Petition to Beview herein with regard to certain other dockets listed in its 
Petition to Beview (page 1, footnote 1) but not included in Appendix A 
hereto. Tennessee has already received appropriate refunds from the producers 
in these omitted dockets, 


*Prior to the payment of any such rate increases, however, Tennessee gave 
notice by letter to each of the producers in these dockets indicating that Ten- 
nesseo believed the Louisiana gas gathering tax to be unconstitutional and 
that any amounts paid by Tennessee as reimbursement therefor would be 
refundable to Tennessee in the event such tax was declared invalid. In each 
notice, Tennessee requested that the producer make payment of the Louisiana 
gas gathering tax subsequent to July 31, 1958 under protest in accordance 
with Louisiana law and take whatever action was necessary or appropriate to 
recover the payments (B. 2947). 
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tive and paid for the months of August through November 
1958.* 


Thereafter, the Louisiana Supreme Court held that Act 
No. 8 of 1958 violated the Louisiana Constitution and was, 
therefore, invalid. Bel Oil Corp., et al v. Fontenot, 238 La. 
1002, 117 S. 2d 571 (1959) ; Southern Natural Gas Company 
vy. Roland, 240 La. 471, 123 S. 2d 891 (1960). Asa result 
of this invalidation, the Commission, by a single order in 
this proceeding issued on February 21, 1961, applicable to 
over 400 dockets including those involving Tennessee’s 
producers, required all producers involved to refund all 
amounts collected pursuant to the various agreements and 
undertakings with a proportionate part of any interest 
received from the State of Louisiana (R. 169-192). 


Applications for rehearing or petitions for clarification 
of the February 21 order were filed by the producers in- 
volved in approximately 70 of the 400 dockets. Initially, 
by order issued April 14, 1961, the Commission granted re- 
hearing only in those dockets in which the producers had 
filed applications for rehearing or petitions for clarifica- 
tion (R. 392-4). However, by order issued May 29, 1961, 
the Commission, sua sponte and without notice or hearing, 
reopened the proceeding as to all the producers and all the 
dockets involved irrespective of whether any application 
for rehearing or petition for clarification had been filed 
therein with regard to the February 21 order. By the 
order of May 29, the Commission revised its February 21 
order by limiting the producers’ refund obligation in all 
dockets to only the passing on of such refunds and interest 
as were actually received from the State of Louisiana. ° 
The order of May 29 also denied petitions to intervene in 
certain of the dockets involved in this proceeding filed by 


«November 17, 1958, the Louisiana Legislature suspended operation of the 
gathering tax effective December 1, 1958 (BE. 702). 


3 Such order did not grant rehearing in 9 of the 22 dockets involving sales 
to Tennessee. These 9 dockets are shown in Column 3 of Appendix A. 
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pipeline purchasers involved or by distribution company 
customers of these and other pipelines, including Tennes- 
see, on the ground that such petitions were untimely (RB. 
424-452). 


Timely applications for rehearing with respect to the 
May 29 order were filed in this proceeding by Transcon- 
tinental Gas Pipe Line Corporation (Transco), United Fuel 
Gas Company (United Fuel), Texas Gas Transmission 
Corporation (Texas Gas) and Memphis Light, Gas and 
Water Division (Memphis), the latter two also simultane- 
ously filing petitions to intervene. By order of August 
30, 1961, the Commission granted such rehearing and, as 
in its May 29 order, reopened all the dockets involving the 
Louisiana tax ‘‘in order to insure consistency in whatever 
action taken with respect to the issues involved therein” 
(R. 475-505). Thereafter, on October 31, 1961, the Com- 
mission denied rehearing of the August 30 order and, be- 
cause of its prior failure to publish notice of this proceed- 
ing in the Federal Register or to set a terminal date for 
the filing of petitions to intervene as required by the Com- 
mission’s rules, directed publication in the Federal Register 
of such a notice (R. 645-8). This notice, issued by the 
Secretary of the Commission on November 6, 1961, speci- 
fied that any interested party might file a petition to inter- 
vene in any of the 400 dockets reopened by the order of 
August 30, 1961 (R. 691-701). Pursuant thereto, Tennes- 
see, Southern Natural Gas Company, Texas Eastern Trans- 
mission Company and United Fuel’ filed petitions for leave 
to intervene within the time therein provided. 


Nothing further transpired in this proceeding until 
March 5, 1962, when the Commission issued the order here 
under review (BR. 702-729). In that order, the Commission 


*Such applications for rehearing were specifically directed to 10 of the 22 
dockets involving sales to Tennessee. These 10 dockets are shown in column 
4 of Appendix A. 


"The petition of United Fuel was with regard to three dockets which it had 
previously inadvertently omitted. 
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held on the merits that its earlier order of May 29, 1961, 
limiting the producers’ refund obligation to refunds re- 
ceived from the State of Louisiana was erroneous and, ac- 
cordingly, ‘“‘reimpose[d] the unqualified refund obligation 
originally embodied in the February 21 order,” i.e., irre- 
spective of whether the producers received a comparable 
refund from the State of Louisiana (R. 710). In the same 
order, however, the Commission denied refunds to all pur- 
chasers who had not sought rehearing of said order of 
May 29, 1961, and denied intervention to all such pur- 
chasers who filed for intervention in November, 1961, pur- 
suant to the Commission’s notice of November 6, 1961, 
and to all other purchasers who had sought intervention 
prior to the order of May 29 but who had not sought re- 
hearing thereof (R. 706, 712). This limitation on pur- 
chasers’ right to refund was made by the Commission 
even in dockets which involved sales by the producers to 
other purchasers who were afforded the right to a refund 
(R. 711).2 The Commission’s denial of intervention and 
the right to refunds to Tennessee and others was predi- 
cated solely on the Commission’s holding that these pur- 
chasers had actual notice of the Commission’s order of 
May 29 and had failed to exercise due diligence in not ap- 
plying for rehearing of that order (R. 706). Applications 
for rehearing of the order of March 5, 1962 filed by Ten- 
nessee and other purchasers were denied by order issued 
April 26, 1962 (R. 796-805). 


STATUTES AND REGULATIONS INVOLVED 


The statutes involved in this review proceeding are Sec- 
tions 4(d), 4(e), 5, 15(a), 16, 19, 19(a) and 19(b) of the 
Natural Gas Act (15 U.S.C. §§ 717, et seg.). Section 1.8(d) 
of the Commission’s Rules of Practice and Procedure is 
also involved. All are reproduced in Appendix B to this 
brief. 


* Refunds were ordered in 10 of the 22 dockets involving sales to Tennessee. 
These 10 dockets are shown in Column 4 of Appendix A, 
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STATEMENT OF POINTS 


1. In a proceeding under Section 4(e) of the Natural 
Gas Act in which the Commission has found producer rate 
increases to be unjustified and unlawful and that full re- 
funds are required by the Commission’s rate suspension 
orders, the Commission exceeded its statutory authority 
and abrogated it primary obligation of protecting rate- 
payers from excessive rates in relieving the producers of 
their obligation to refund such unlawful rates to Tennes- 
see solely because of Tennessee’s alleged failure timely to 
intervene in the proceeding. 


2. The Commission arbitrarily and capriciously dis- 
criminated against Tennessee in refusing to exercise its 
authority to direct full refunds of unlawful rates to Ten- 
nessee solely because of its alleged failure to seek rehear- 
ing of an admittedly erroneous order purporting to limit 
producer refund obligations which the Commission later 


modified so as to reimpose the complete refund obligations 
of earlier orders and to require refunds of identical unlaw- 
ful rates to other purchasers in the same proceeding. 


3. Where Tennessee timely filed a petition to intervene in 
a proceeding under Section 4(e) of the Natural Gas Act 
involving increased rates to Tennessee in accordance with 
the Commission’s rules relating to intervention and the 
Commission’s notice setting the date by which intervention 
could be sought, the Commission erred in denying Tennes- 
see intervention and the right to refunds of unlawful rates 
because Tennessee had failed to seek to be heard at an 
earlier time when the Commission’s own actions had demon- 
strated that it would be a futile gesture to do so. 


SUMMARY OF ARGUMENT 
I 


It is patently contrary to the consumer-protection pur- 
pose of the Natural Gas Act for the Commission to relieve 
a natural-gas company of the obligation to refund unjusti- 
fied and unlawful rates to a particular customer merely on 
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grounds of alleged failure to intervene or participate in 
the rate proceeding. Indeed, prior to the order under re- 
view, the Commission has never so held, and to do so would 
frustrate the overriding intent of Congress to protect rate- 
payers from the payment of excessive rates. 


Moreover, in its initial suspension orders, the Commis- 
sion definitely determined the future refund rights and obli- 
gations of the parties and ruled that if the one-cent gather- 
ing tax were invalidated, the rate increases involved were 
unjustified and would have to be refunded. No further 
action by the Commission was required to determine the re- 
fund obligation. It clearly follows, therefore, that Ten- 
nessee’s right to refunds required no further action on its 
part in the rate proceeding. 


In addition, Tennessee’s contracts with the producers in- 
volved obligate Tennessee to reimburse them only for valid 
taxes. Under Section 4(d) of the Natural Gas Act, the 
producers have no right to file rate increases to seek re- 
imbursement of invalid taxes and the Commission has no 
authority to accept such increases for filing. 


I 


To the extent that the Commission might be deemed to 
have some limited discretion in the matter, the Commission 
abused that discretion in denying refunds to Tennessee 
because it thereby penalized Tennessee for the Commis- 
sion’s admittedly erroneous action in its order of May 29, 
1961. But for such erroneous order, Tennessee would 
clearly be entitled to refunds. The Commission’s order of 
March 5, 1962, recognized the error of its May 29 order and 
reimposed the unqualified refund obligations in its order 
of February 21, 1961. However, the Commission improp- 
erly failed to recognize that the effect of such order was to 
vitiate the May 29 order and reinstate the February 21 
order, so that Tennessee’s failure to apply for rehearing 
of the May 29 order is ineffective to deprive Tennessee of 
its rights to refunds. 
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By its orders of February 21, May 29, and August 30, 
1961, the Commission consistently treated the 400 dockets 
involved as a single integrated unit and all producers and 
purchasers alike in recognition of the common issues in- 
volved and to assure a uniform final order. In view of the 
Commission’s consistent pattern of conduct in this pro- 
ceeding of treating all dockets as a single combined en- 
tity or proceeding and all dockets, producers and pur- 
chasers alike, the Commission arbitrarily and capriciously 
discriminated against Tennessee when in its order of March 
5, 1962, the Commission suddenly and without notice af- 
forded different substantive treatment to different dockets 
and to different purchasers in the same docket and as a 
result denied refunds to Tennessee and at the same time 
ordered complete refunds to other purchasers. 


The Commission improperly blames Tennessee for fail- 
ing to file an application for rehearing of the erroneous 
May 29 order. Tennessee knew that applications for re- 
hearing of the May 29 order had been filed in this pro- 
ceeding by several other purchasers and in the light of the 
Commission’s prior consistent actions it was reasonable to 
conclude that any Commission action would be uniform in 
all dockets with regard to all producers and purchasers. Not 
only would such an application for rehearing merely re- 
peat the arguments made in the other petitions for rehear- 
ing, but no useful purpose would be served by requiring 
each of the many purchasers in the 400 dockets involved 
in this proceeding to file a separate document seeking the 
same relief. 


In view of the Commission’s consistent treatment of all 
dockets together as a single unit or proceeding, the Com- 
mission had full authority under Section 19(a) of the 
Natural Gas Act to grant rehearing or to modify the order 
of May 29 in all dockets so as to order complete refunds 
to Tennessee as a result of the applications for rehearing 
filed in that proceeding by other customers. To construe 
the Commission’s authority under Section 19(a) to modify 
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the order of May 29 to be limited only to the dockets to 
which applications for rehearing were specifically directed 
would, in the circumstances of this case, require a very 
narrow, and indeed, hypertechnical construction of the Act, 
contrary to the intent of Congress to provide complete 
and effective protection to ratepayers against excessive 
rates. In addition, the Commission’s action in suddenly 
and without notice treating each docket separately con- 
stituted a ‘‘trap’’ which Tennessee could hardly be expected 
to anticipate. Finally, the Commission’s claimed inherent 
power and authority under Section 16 of the Natural Gas 
Act to modify the order of May 29 to order refunds would 
apply equally to all dockets and all purchasers. 


Ii 


Tennessee’s petition to intervene was timely filed pursu- 
ant to the Commission’s notice fixing a date by which inter- 
vention could be sought. Even though Tennessee had actual 
notice of the Commission orders of February 21, 1961 and 
May 29, 1961, such notice cannot operate retroactively to 
amend the Commission’s rules to provide an earlier dead- 
line for seeking intervention than that provided in its con- 
trolling rules. The law is clear with regard to the Commis- 
sion’s rules concerning intervention that ‘‘present cases are 
governed by present rules.’’ 


By its order of May 29 the Commission denied as un- 
timely the petitions to intervene of certain consumer inter- 
ests, including customers of Tennessee, filed in the pre- 
ceding March and April. By the same order the Commis- 
sion continued a practice of denying intervention because 
of the limited nature of the issue involved. And by the 
order of May 29 the Commission rejected the application 
for rehearing of the February 21 order filed by a group of 
Tennessee’s customers on the ground that they were not 
parties to the proceeding since their petitions to intervene 
had been denied. Thus, the Commission’s actions demon- 
strated that the filing in June of 1961 by Tennessee of a 


= 
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petition to intervene or an application for rehearing of the 
Commission’s admittedly erroneous order of May 29, 1961, 
would be but a useless gesture. The Commission’s subse- 
quent denial of intervention and refunds for failure to 
perform such futile acts constituted an abuse of discretion. 


ARGUMENT 


In its order of March 5, 1962, under review herein, the 
Commission properly concluded that its previous order of 
May 29, 1961, purporting to limit the producers’ refund 
obligation was erroneous and that it should 


«* * * reimpose the unqualified refund obligation 
originally embodied in the February 21 order, * * *”’ 
(R. 710). 


Such conclusion was clearly correct in view of the provi- 
sion of Order No. 206 which provided for the filing of the 
rate increases involved in this proceeding. Such order 


explicitly stated that the procedure prescribed therein was 
adopted (28 F.P.C. 28 at p. 29): 


“c@ © * 40 assure appropriate refund, in the event said 
Act No. 8 of 1958 should be declared unconstitutional 
by final judicial decision, of payments made pursuant 
to rate schedule changes proposed as a result of such 
legislation * * *.’’° 


Moreover, the “absolute nature of the obligation to refund 
the tax reimbursement in the event of a judicial declaration 
of invalidity’’ *° is entirely clear from the provisions of the 
Commission’s initial order in each docket suspending the 
proposed rate change for one day and permitting them to 
become effective subject to refund (R. 707; see 20 F.P.C. 


* Emphasis is supplied throughout this brief unless otherwise indicated. 


% As stated by the Commission at page 17 of its Brief filed in this Court on 
September 10, 1962, in Nos. 16787, et al, which involves several producer peti- 
tions to review the order of March 5, 1962. 
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105). Thus, as the Commission correctly stated in the order 
under review (R. 707): 


«ce *® © it is clear that the obligation to refund the 
difference between the ‘presently effective rate’ and 
the ‘proposed increased rate’ was contingent solely 
upon the judicial invalidation of the tax.’’ 


And in denying rehearing, the Commission observed (R. 
798-9) : 
«* © *© The purpose of the suspension orders was 
* * * primarily to insure that the customers would not 
be forced to pay a rate which included the amount of 
an invalid tax.’’ 


In addition, the Commission has pointedly emphasized its 
position in stating: 
«<* ® * 5 yate is unjust and unreasonable to the extent 


that it includes reimbursement of an unlawful and 
avoidable tax.’’” 


The Commission has thus unequivocally determined that 
the obligation of the producers to make complete refunds 
results by reason of the gathering tax being declared un- 
constitutional, as required by the initial suspension order 
in each docket in this proceeding, and that the higher rates 
filed for reimbursement of such invalid gathering tax are 
unjust, unreasonable, and unlawful. Nevertheless, the 
Commission denied refunds and intervention to Tennessee 
because its alleged ‘‘protracted lack of diligence both be- 
fore and after the controverted order [of May 29] prevents 
us from extending them grace at this late date’’ (R. 706). 
As shown in Part III below, the Commission erred in find- 
ing that Tennessee lacked diligence in failing to apply for 
rehearing of the May 29 order and that its petition to inter- 
vene was untimely. As shown in Parts I and II below, 
even assuming, arguendo, that Tennessee did not timely 


11 Page 26 of the Commission’s Brief in Nos. 16787, et al. 
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request to be heard in the proceeding, the Commission ex- 
ceeded its statutory authority and acted in an arbitrary, 
capricious and discriminatory manner in failing and refus- 
ing to order complete refunds of the unlawful rates to 
Tennessee as it did to other purchasers involved in this 
proceeding. 


I 


THE COMMISSION IS REQUIRED TO ORDER REFUNDS OF UN- 
LAWFUL RATES REGARDLESS OF INACTION ON THE PART 

OF THE PURCHASER 
The courts have held that the protection of ratepayers is 
the “primary aim of the Natural Gas Act’’ (F.P.C. v. Hope 
Natural Gas Company, 320 U.S. 591, 610 (1944); Sunray 
Mid-Continent Oil Co. v. F.P.C., 364 U.S. 137, 147 (1960) ) 
and the “overriding intent of the Congress’”’ (Atlantic Re- 
fining Co. v. Public Service Commission of New York, 360 
U.S. 378, 389 (1959)). The Commission is charged with 


the affirmative duty of accomplishing this purpose. See 
Montana-Dakota Utilities Co. v. Northwestern Public Serv- 
tce Co., 341 U.S. 246, 251-2 (1951). Any alleged inaction 
or lack of diligence of a particular ratepayer cannot relieve 
the Commission of its duty to protect the ratepayer or 
justify the Commission’s failure to order the refund of 
unlawful rates. 


For illustration, let us consider a rate increase under 
Section 4(e) of the Natural Gas Act by a pipeline company 
in which it increases rates to all of its resale customers and 
the Commission determines the increase to be unlawful and 
directs refunds. Are one or more of the pipeline company’s 
customers to be denied refunds, ordered for all other cus- 
tomers, simply because such customer had failed to seek 
intervention or to participate in the proceeding? To state 
such a proposition is to answer it. Indeed, prior to the 
order under review, the Commission has consistently held 
to the contrary in cases too numerous to cite. In no pre- 
vious case to our knowledge has the Commission limited 
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refunds solely to those customers who have intervened or 
participated in the proceeding. To apply the rule here 
announced by the Commission would frustrate the basic 
purpose of the Natural Gas Act to protect the ratepayer 
from excessive and unlawful rates. Patently, if the Com- 
mission is to fulfill its obligations to protect consumers, it 
must require refunds of unlawful rates to all customers who 
have paid the excessive rates regardless of the action or 
inaction of a particular purchaser. 


Stated differently, section 4(e) of the Natural Gas Act 
requires that the Commission fix a just and reasonable rate 
and order the refund of the portion of such increased rates 
or charges found not justified. There is nothing in the Act 
or in any of the Commission or court decisions which re- 
Iieves the Commission of the responsibility of ordering re- 
funds of charges in excess of the just and reasonable rates 
simply because the ratepayer did not timely request to be 
heard in the Commission proceeding. Obviously, any lack 


of diligence on the part of a ratepayer in a Commission 
rate proceeding cannot have the effect of transforming into 
a lawful rate that which the Commission has found to be 
an unjust, unreasonable and unlawful rate. 


Tennessee’s position in this respect coincides with that 
of the Commission in its Brief to this Court in Nos. 16787, 
et al, where, under the heading ‘‘Purchasers of gas should 
not be required to shoulder the costs of unlawful taxes”’ 
(page 10), the Commission states (at pp. 10-11): 


«® *® © it would be inconsistent with the basic con- 
sumer-protection purpose of rate regulation for the 
Commission to require or permit customers to shoulder 
the burden of taxes which need not be paid, or which 
if paid under protest, could subsequently be recovered 
back. It is long-established law that regulated rates 
shall include only those costs incurred by a utility un- 
der ‘efficient and economical management.’ * * *”’ 


In view of the foregoing statement, the Commission cannot 
validly contend that Tennessee’s failure to seek to be heard 
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in May or June of 1961 justifies the Commission’s action in 
requiring Tennessee and its customers “to shoulder the 
burden of taxes’’ for the months of August through No- 
vember, 1958, which taxes, ‘‘if paid under protest, could 
subsequently be recovered back.’’ 


Moreover, the Commission further supports Tennessee’s 
position when it states: 


<¢# * * the suspension orders in the present cases 
* * © did purport to establish and define future refund 
rights and obligations. * * * Thus, the Commission then 
and there ruled that if the tax was invalidated, the tax 
reimbursements paid by the gas purchasers were un- 
justified under Section 4 of the Natural Gas Act and 
were to be refunded by the producers. Neither the 
refund obligation nor tts measure was dependent on 
further action by the Commission. * * *’?¥ 


From this clear admission that Tennessee’s right to re- 
funds was established and determined by the initial suspen- 
sion orders issued in July or August, 1958, and that such 
right to refunds was not dependent on further Commission 
action, it follows that Tennessee’s right to refunds was 
similarly in no way dependent upon further action by Ten- 
nessee in May or June of 1961.* 


Moreover, Tennessee’s contracts with the producers obli- 
gate Tennessee to reimburse them only for valid taxes. 
Under Section 4(d) of the Natural Gas Act, the producers 
have no authority to file rate increases to seek reimburse- 
ment for the invalid tax involved in this proceeding and 
the Commission has no authority to accept such increases 
for filing. United Gas Pipeline Co. v. Mobile Gas Service 
Corp., 350 U.S. 332 (1956). For this further reason, the 


4 Pages 15-16 of the Commission’s Brief to this Court in Nos. 16787, ct al. 


That the one cent Louisiana gathering tax was clearly void ab téitio serves 
to reinforce the fact that Tennessce’s rights to a refund were wholly unaffected 
by Tennessee’s inaction before the Commission. See e.g., Pan American Petro- 
leum Corp. v. F.P.C., 297 F. 2d 561 (8th Cir., 1962), cert. denied 370 U.S. 937 
(1962). 
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Commission has no alternative but to order refunds to Ten- 
nessee, regardless of its alleged lack of diligence in seeking 
to be heard. 


It is thus apparent that the Commission’s denial of re- 
funds to Tennessee of amounts collected under unlawful 
rates is beyond the Commission’s authority under Section 
4(e) of the Act and contrary to the Commission’s statutory 
responsibilities to protect the ratepayer from excessive 
and unlawful rates.* The Commission, therefore, clearly 
erred in failing and refusing to order refunds to Tennessee 
in the proceeding below. 


sas 
THE COMMISSION'S ACTION IN REFUSING TO ORDER REFUNDS 
TO TENNESSEE IS ARBITRARY AND DISCRIMINATORY 

As shown above, Tennessee’s alleged lack of diligence 
in applying for rehearing of the order of May 29, 1961, is 
completely irrelevant to the issue here involved. Not only 
has the Commission a statutory obligation to order refunds 
of unlawful rates regardless of inaction of the purchaser in 
the proceeding before the Commission, but the Commission 
had already determined in its suspension orders that the 
increased rates should be refunded if the gathering tax was 
held to be invalid. Thus, there was no discretion left for 
the Commission to exercise in the matter. As shown below, 
however, to the extent that the Commission might be deemed 
to have some limited discretion, the Commission abused 
that discretion in failing to order refunds to Tennessee. 


A. The Commission Acted Arbitrarily in Penalizing Tennessee 
for the Commission’s Own Error 

In refusing refunds to Tennessee, the Commission was 

arbitrary in that it penalized Tennessee for the erroneous 

actions of the Commission itself. As previously stated, the 

Commission’s order of March 5, 1962, recognized that its 


4 Whatever refunds are received by Tennessee as a result of this litigation, 
which the Commission shall find are due to its customers, will be passed on to 
such customers in its pending rate case at Docket G-11980, which involves 
Tennessco’s rates for the period during which the rate increases involved in 
this proceeding were paid subject to refund. 
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May 29 order purporting to limit producers’ refund obli- 
gations was erroneous and, accordingly, it ‘‘reimpose[d] 
the unqualified refund obligation originally embodied in 
the February 21 order’’ (R. 710). In its March 5 order, 
however, the Commission improperly failed to recognize 
that the effect of its reimposition upon the producers of 
the unqualified refund obligation was to vitiate the May 29 
order and reinstate the February 21 order. Therefore, 
Tennessee’s failure to apply for rehearing of the May 29 
order could not operate to deprive Tennessee of its right 
to the refunds. 


Stated differently, but for the Commission’s own erro- 
neous action in its order of May 29, no one could even 
contend that Tennessee should be denied the refunds from 
all of its producers. In a classic understatement, the Com- 
mission admits that its order of May 29 was ‘‘a source of 
confusion and of later embarrassment to the Commis- 
sion.’??> How, then, can such an illegal order be said to 
constitute a bar against a customer receiving refunds to 
which he is otherwise clearly entitled? It is respectfully 
submitted that the Commission’s denial of refunds to Ten- 
nessee because of the Commission’s own error in entering 
its order of May 29, is patently arbitrary and capricious. 
Obviously, the Commission should not be permitted to com- 
pound the error of that order to the prejudice of a rate- 
payer which the Natural Gas Act was designed to protect. 


B. The Commission Abused Its Discretion in View of Its Own 
Course of Conduct in this Proceeding 


Beginning with the very first in its series of substantive 
orders in this proceeding, involving the 400 producer 
dockets relating to the invalid one-cent Louisiana gather- 
ing tax, the Commission has treated such dockets as a 
single integrated unit in recognition of the common issues 
involved and to assure a uniform final order. Thus, the 
order of February 21, 1961, was issued in a proceeding 
entitled In the Matter of Texaco Inc., et al, Docket Nos. 


% Page 23 of the Commission’s Briof to this Court in Nos. 16787, et al. 
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G-15546, et al (R. 169). While the order enumerated the 
various dockets involved, the clear intent and effect of the 
order was to treat all the dockets as a single proceeding 
and uniformly to direct complete refunds by all producers 
to all purchasers (R. 187-8). 


Similarly, the order of May 29, 1961, was entered in the 
single proceeding bearing the identical caption (R. 424), 
and likewise treated all producers and all dockets in an 
identical manner, uniformly limiting the refunds by all 
producers to all purchasers. Significantly, this order 
treated all producers and dockets in an identical manner 
regardless of the fact that applications for rehearing or 
petitions for clarification had been filed by the producers 
and granted by the Commission in some 70 of the dockets 
and that no action whatever was taken by the producers 
in the remaining dockets (R. 424-9). 


The order of August 30, 1961, continued the treatment 
of all 400 dockets in a single combined proceeding. This 


order was likewise entitled simply In the Matter of Texaco 
Inc., et al (R. 475), recognized that all dockets in the pro- 
ceeding ‘‘involve the same issues’? (R. 478), uniformly 
reopened all dockets in the proceeding (R. 479) and affirmed 
the intent and effect of the Commission’s course of con- 
duct in this proceeding to treat all dockets similarly ‘‘in 
order to insure consistency in whatever action we may 
take with respect to the issues involved herein’’, R. 478). 


We then reach the order of March 5, 1962, in which the 
Commission suddenly and without notice undertook to 
afford different substantive treatment to different dockets 
and to different purchasers in the same docket. As pre- 
viously stated, such order reimposed the complete refund 
obligation prescribed by the February 21 order, the initial 
suspension orders, and the producers’ unqualified under- 
taking to make refunds filed pursuant thereto. However, 
the Commission therein limited refunds to certain pur- 
chasers and refused to direct refunds to Tennessee, even 


19 


in dockets in which refunds were ordered to other pur- 
chasers. 


Significantly, none of the orders of February 21, May 29, 
or August 30, 1961, include the standard language used by 
the Commission when it intends that a single order in a 
group of dockets is to mean that each docket remains a 
separate proceeding, i.e.: 


“This order does not provide for consolidation for 
hearing or disposition of the several matters covered 
herein, nor should it be so construed.’’ ** 


While the Secretary’s much later notice of November 5, 
1961, and the order of March 6, 1962, contain somewhat 
similar language, that does not change the effect of the 
Commission’s consistent treatment of all dockets as one 
proceeding in its February 21, May 29 and August 30 
orders.”” 


In view of the Commission’s consistent pattern of con- 
duct in this proceeding of treating all dockets as one pro- 
ceeding and all producers and purchasers alike, the Com- 
mission acted arbitrarily and discriminated against Ten- 
nessee in denying refunds under unlawful rates to Ten- 
nessee when it ordered complete refunds under identical 
unlawful rates to other purchasers in the same proceeding 
and in some of the same dockets. 


Tennessee knew that applications for rehearing of the 
May 29 order had been filed in this proceeding by Transco, 
United Fuel, Texas Gas and Memphis, and that such appli- 


%* See order issued September 6, 1962 in Valley Gas Transmission, Inc., et al, 
Dockets B162-387, et al. 


** The Commission’s assignment of separate docket numbers for purposes of 
administrative convenience and ease in keeping records of the filing of corpo- 
rate undertakings, the payments of refunds, etc., cannot operate to preclude 
the Commission from fulfilling its statutory obligation to order refunds to all 
purchasers under the unlawful rates involved in all of the dockets in the pro- 
ceeding in which the order of May 29 was issued. 
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cations contended that the Commission had erred in modi- 
fying the order of February 21 so as to limit the producers’ 
refund obligations. It was reasonable for Tennessee to 
conclude that any action taken in this proceeding with 
regard to such applications for rehearing would be uniform 
in all dockets and with regard to all producers and pur- 
chasers, since the Commission had consistently treated all 
dockets, producers, and purchasers together in a single 
proceeding and as a single class.* The Commission, by its 
own course of action, has led Tennessee to believe that all 
dockets in this proceeding would be treated alike without 
the necessity for the filing of separate requests for the same 
relief by parties having similar interests, and that the 
filing of a separate application for rehearing of the order 
of May 29 by Tennessee was unnecessary. In fact, Ten- 
nessee could not have added any new or different conten- 
tions to those advanced in detail in the four applications 
for rehearing filed by customer interests. Obviously, no 
useful purpose would have been served by requiring each 


of the many purchasers involved in the dockets in this pro- 
ceeding (and, indeed, each of the many customers of each 
such pipeline purchaser) to file a separate document in this 
proceeding seeking the same relief. 


Under these circumstances (and for the further reasons 
stated in Part III below), the Commission erred in penaliz- 
ing Tennessee for failing to apply for rehearing of the 
order of May 29 and in denying refunds to Tennessee for 
that reason while in the same proceeding and in some of 
the same dockets it directed complete refunds to other 
purchasers. 


That Tennessee’s conclusion was well-founded is shown by the fact that 
the Commission did exactly that jn its subsequent order of August 30, 1961 
(RB. 475-9) and by the fact that the Commission denied motions for reconsid- 
eration thereof by its order of October 31, 1961 (B. 645-8). 
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C. The Commission Has Full Authority to Order Complete 
Refunds to Tennessee 

By its order of March 5, the Commission did not deny 
refunds to Tennessee because of lack of legal authority to 
do so, but simply as an act of discretion in refusing to 
extend Tennessee ‘‘grace.’’?® Indeed, the Commission con- 
cluded in that order, and in denying rehearing thereof, that 
it had ample authority to reopen this proceeding and to 
modify the refund obligations of the May 29 order. It also 
rejected as ill-founded the objections of certain producers 
that the Commission lacked jurisdiction to reconsider or 
modify the May 29 order because that order, they con- 
tended, was final in the absence of an application for re- 
hearing and petition to review. In view of the fact, how- 
ever, that certain of the producer-intervenors in this pro- 
ceeding can be expected to make similar contentions here, 
we will now demonstrate that in view of the pattern of 
Commission action in this proceeding, the applications for 
rehearing of the May 29 order filed by Transco, United 
Fuel, Texas Gas and Memphis authorized rehearing or 
modification of that order so as to require complete refunds 
to Tennessee in all dockets involving Tennessee. 


The Natural Gas Act contains detailed provisions for re- 
consideration and modification of orders of the Commission. 
Section 19(a) of that Act provides in this regard as follows: 


‘<Any person aggrieved by an order issued by 
the Commission in a proceeding under this act to which 
such person, * * * was a party may apply for a rehear- 
ing within thirty days after the issuance of such order. 
The application for rehearing shall set forth spe- 
cifically the ground or grounds upon which such appli- 
cation is based. Upon such application the Commis- 
sion shall have power to grant or deny rehearing or to 
abrogate or modify its order without further hearing. 


This specific authorization in the Act empowers the Com- 
mission, based upon the application for rehearing of the 


As already shown, it was improper for the Commission to deny such 
‘¢grace’’ to Tennessee. 
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May 29 order filed by Transco, United Fuel, Texas Gas and 
Memphis, to grant rehearing of or to modify the May 29 
order in the proceeding in which such order was issued. In 
view of the Commission’s consistent pattern of treating all 
dockets as a single unit, the Commission’s authority to 
grant rehearing in the “proceeding”? in which the order 
was issued extends to all dockets in the proceeding in which 
the order of May 29 was issued. 


While it may be contended that the Commission’s author- 
ity to grant rehearing of and to modify the May 29 order 
is limited to only those dockets in the proceeding to which 
the applications for rehearing were specifically directed, 
such conclusion not only flies in the teeth of the Commis- 
gion’s consistent action in treating all dockets as one pro- 
ceeding but, in the circumstances of this case, requires a 
very narrow, and indeed, hypertechnical construction of the 
provisions of Section 19(a) of the Act. 


In Natural Gas Pipeline Co. v. F.P.C., 253 F. 2d 3 (3d 
Cir., 1958), cert. denied 357 U.S. 927 (1958), where the Com- 
mission attempted to invoke a similar hypertechnical con- 
struction of Section 19(a), the Court commented (253 F. 2d 
at p. 8): 

«* * * Amazing as this litigation was in its develop- 


ment, petitioner can hardly be held for a failure to 
anticipate a trap. * * °”’ 


So, also, here, in view of the Commission’s consistent pat- 
tern of treatment of all dockets involved herein as a single 
integrated proceeding, for the Commission suddenly and 
without notice to treat each docket separately constituted 
a ‘‘trap’? which Tennessee can hardly be charged with 
failure to anticipate. 


Such restrictive interpretation of the authority granted 
by Congress in Section 19(a) of the Act is clearly contrary 
to the intent of Congress in granting broad and compre- 
hensive powers to the Commission to provide protection 
to ratepayers against excessive rates. The Supreme Court 
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has had occasion to emphasize the breadth of the powers 
given the Commission under the Act to protect ratepayers, 
stating: 
«ce © * The Act was so framed as to afford consumers 
a complete, permanent and effective bond of protection 
from excessive rates and charges. * * *’’ Atlantic Re- 
fining Co. v. Public Service Commission, 360 U.S. 378, 
388 (1959). 


Indeed, Section 16 of the Act, authorizing the Commission 
to ‘** * * amend, and rescind such orders as it may find 
necessary or appropriate to carry out the provisions of this 
act,” makes clear the authority of the Commission under 
Section 19(a) to grant rehearing of and to modify the May 
29 order so as to order complete refunds to Tennessee in 
all dockets in the proceedings in which such order was is- 
sued. 


It should be noted that, not only does the Commission 
claim that it has inherent power under Section 16 to modify 
the May 29 order so as to correct errors therein and to 
require complete refunds to those purchasers receiving re- 
funds under the March 5 order, but this very order was 
issued by the exercise of such authority.” Such authority 
would, of course, apply equally to all dockets in the same 
proceeding to permit the Commission to modify the same 
order to compel complete refunds of the unlawful rates to 
Tennessee. Indeed, the May 29 order, which the producers 
are trying to protect here, was entered by the Commission 
on the basis, in large measure, of such authority. 


In view of the foregoing, it is respectfully submitted that 
the Commission had full authority to modify the May 29 
order so as to require complete refunds to Tennessee, and 
that the Commission erred in its various actions in the 
order of March 5 under review herein in which the Commis- 
sion denied refunds to Tennessee of the amounts collected 
under lawful rates. 


20 Pages 35-8 of the Commission’s Brief to this Court in Nos. 16787, et al. 
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As previously stated, the Commission has admitted that 
the customers’ right to refunds and the producers’ obliga- 
tion to refund were finally determined by the Commission’s 
initial suspension orders, to which no applications for re- 
hearing by the producers were filed. If any doctrine of 
finality because of failure to apply for rehearing is to be 
relied upon in this proceeding, it must be concluded that 
the rights of Tennessee to refunds and the obligations of 
the producers to make such refunds were finally deter- 
mined by the initial suspension orders. 


In any event, however, even if a doctrine of finality is 
held to be applicable so as to preclude the Commission from 
reopening and ordering refunds to Tennessee in those 
dockets in which no application for rehearing of the May 
29 order was filed, the Commission nevertheless had author- 
ity to modify the May 29 order so as to require refunds to 
Tennessee in the remaining dockets as to which an appli- 
cation for rehearing was specifically directed and in which 
refunds were ordered to other purchasers.” Moreover, in 
such event, it would also follow that the February 21 order 
became final in those dockets in which no application for 
rehearing thereof was filed by the producer.” Thus, in 
any event, the Commission erred in refusing to order re- 
funds to Tennessee in the dockets in the two categories just 
described. 


In other words, the Commission’s authority to modify the 
May 29 order is the same as its authority to enter that 
order. If it had authority to enter the May 29 order, then 
it had authority to modify such order. On the other hand, 
if it had no authority to modify the order of May 29, then 
by the same token it was equally without authority to enter 
the May 29 order. In these circumstances, the February 21 
order is still operative and Tennessee is entitled to com- 
plete refunds. 


© See footnotes 6 and 8, supra, and Appendix A, Column 4. 
See footnote 5, supra, and Appendix A, Column 3. 
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Ii 


THE COMMISSION ERRED IN DENYING TENNESSEE REFUNDS 
AND INTERVENTION ON THE GROUND THAT TENNESSEE 
LACKED DILIGENCE IN REQUESTING TO BE HEARD. 

As previously stated, the Commission denied refunds to 
Tennessee because its alleged ‘protracted lack of diligence 
both before and after the controverted order [of May 29] 
prevents us from extending them grace at this late date’’ 
(BR. 706), and it denied intervention to Tennessee on the 
asserted ground that its petition to intervene was untimely 
filed. The Commission is clearly in error. As shown be- 
low, Tennessee exercised due diligence and timely sought 
intervention in this proceeding. 


At the outset, there can be no doubt that Tennessee, as a 
customer affected by the rate increases involved in the 
proceeding below, has an immediate, substantial, and direct 
interest which entitled it to intervene as a matter of right. 
National Coal Association, et al v. F.P.C., 89 U.S. App. D.C. 
135, 191 F. 2d 462 (1951). Indeed, the Commission has in- 
variably permitted timely intervention by customers in 
rate cases under Sections 4 and 5 of the Natural Gas Act, 
and in many instances it has permitted interventions where 
petitions were untimely filed. 


A. Tennessee's Petition to Intervene Was Timely Filed Under 
the Applicable Rules and Regulations of the Commission 


The time limit within which petitions to intervene shall 
be filed with the Commission is determined by the Com- 
mission’s Rules of Practice and Procedure.* Section 1.8(d) 
thereof provided prior to January 1, 1960, in pertinent part 
as follows: 


™ Section 15(2) of the Natural Gas Act provides, inter alia: 


««# © © In any proceeding before it, the Commission in accordance with 
such rules and regulations as it may prescribe, may admit as a party any 
interested State, State commission, municipality or any representative of 
interested consumers or socurity holders, or any competitor of a party to 
such proceeding, or any other person whose participation in the proceeding 
may be in the public interest.’’ 
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“Petitions to intervene and notices of intervention 
shall be filed with the Commission within the time pro- 
vided in any notice of the proceeding or in the order 
fixing date of hearing, but not less than 10 days before 
the date set for the commencement of the hearing, if 
any, except as otherwise specifically permitted by the 
Commission in extraordinary circumstances for good 
cause as shown.”’ 


Since January 1, 1960, Section 1.8(d) has read in pertinent 
part as follows: 


“Petitions to intervene and notices of intervention 
may be filed at any time following the filing of a notice 
of rate or tariff change, or of an application, petition, 
complaint, or other document seeking Commission 
action, but in no event later than the date fixed for the 
filing of petitions to intervene in any order or notice 
with respect to the proceedings issued by the Com- 
mission or its Secretary, unless, in extraordinary cir- 
cumstances for good cause shown, the Commission 


authorizes a later filing.’’ 


No date has ever been fixed for the commencement of a 
hearing in the proceeding below. Indeed, no date, other 
than the date of November 30, 1961, set by the notice of 
November 6, 1961, has ever been fixed by either the Com- 
mission or the Secretary for the filing of petitions to inter- 
vene in the proceedings below. Thus, Tennessee’s petition 
to intervene filed on November 30, 1961, was clearly timely 
under the applicable rules of the Commission and the Com- 
mission’s notice. 


The Commission refers to the fact that Tennessee had 
actual notice of the Commission’s order of May 29 as the 
predicate for its conclusion that Tennessee lacked diligence 
in failing to seek intervention and rehearing after that 
order was issued. Even though Tennessee had actual 
notice of the Commission’s orders of February 21, 1961 
and May 29, 1961, which did not fix a deadline for inter- 
ventions, it is clear that such notice cannot operate retro- 
actively to amend the Commission’s rules so as to provide 
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an earlier deadline for seeking intervention than that pro- 
vided for in its controlling rules (Section 1.8(d)). As 
this Court has recently held concerning the Commission’s 
rules governing intervention, “‘present cases are governed 
by the present rules’’ (Public Service Commission of New 
York v. F.P.C., U.S. App. D.C. , 295 F. 2d 140, 144 
(1961) ; cert. denied 368 U.S. 948 (1961)). 


B. The Commission Erred in Penalizing Tennessee for Failure 
to Perform an Act Which the Commission’s Own Actions 
Had Shown Would Be Futile. 


In any event, it was arbitrary for the Commission to deny 
Tennessee the requested relief for failing to seek inter- 
vention and rehearing of the order of May 29, 1961, since 
the Commission’s own actions clearly indicated that it 
would be futile for Tennessee to do so. 


In the first place, the order of May 29 itself had denied 
certain petitions of customer interests filed in the preceding 
March and April because such petitions ‘‘were filed over 
two years after the suspension orders issued herein’’ and 
“it is apparent that such petitions are untimely’’ (R. 428). 
It is significant that certain of petitioners thus denied inter- 
vention were customers of Tennessee who sought interven- 
tion in the dockets relating to the producers’ sales to Ten- 
nessee (R. 427-8). Such explicit Commission denials could 
mean only that the Commission would similarly regard as 
untimely a petition to intervene of Tennessee filed in the 
following June. Thus, the Commission’s May 29 order it- 
self demonstrated that a request to be heard by Tennessee 
thereafter would be but a futile gesture. 


In the second place, the May 29 order also denied the 
petitions to intervene of such consumer interests, including 
the group of Tennessee’s customers, because the issue in- 
volved ‘‘has already been determined by the courts, ie., 
the unconsitutionality of the Louisiana Gas Gathering 
Tax’? (R. 428). It should be noted that the Commission 
could be expected to adhere to its position in this regard 
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because it had previously been applied. See, for example, 
Amerada Petroleum Corporation, et al, Docket Nos. 
G-15561, et al, order issued December 3, 1959. 


In the third place, by its order of May 29 the Commis- 
sion rejected the application for rehearing of the Febru- 
ary 21 order filed by the group of Tennessee’s customers 
on the ground that they were not parties to the proceed- 
ing since their petitions to intervene had been denied. 
Since, as shown above, the Commission’s actions demon- 
strated that any petition to intervene filed by Tennessee 
would be denied, the Commission’s actions also demon- 
strate that any application for rehearing that Tennessee 
may have filed of the May 29 order would be rejected. 


The Commission’s own actions, therefore, had made it 
clear that the filing by Tennessee of a petition to intervene 
and application for rehearing of the May 29 order within 
thirty days thereafter would have been a futile gesture. It 
is submitted that the Commission cannot require of Ten- 


nessee acts which the Commission’s own order has shown 
would be futile and that the Commission acted arbitrarily 
in denying intervention and refunds to Tennessee solely 
for failing to perform such futile acts. 


Finally, it should be observed that Section 1.8(d) of the 
Commission’s rules, supra, provides that a petition to 
intervene, otherwise untimely filed, may be accepted for 
filing ‘‘in extraordinary circumstances for good cause 
shown.’’? In view of (1) the fact that Tennessee timely 
filed its petition to intervene in accordance with the Com- 


— 


™ Thos, as the Commission stated in the May 29 order (B. 427): 


‘<The Commission has heretofore denied petitions for leave to intervene 
by The United Gas Improvement Company and Philadelphia Electric Com- 
pany in a number of rate proceedings involving the Louisiana Gas Gather- 
ing Tax for the reason that the rate increase filed and suspended as the 
result of Louisiana taxes was considered a different type of issue from 
that raised by the normal periodic or favored-nations type of rate increase, 
since the issue in those proceedings was to be determined by the courts, 
ie., the constitutionality of the Louisiana Gathering Tax. * * *’’ 
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mission’s rules and notice setting a deadline for filing; (2) 
the Commission’s own erratic and erroneous actions in first 
ordering unqualified refunds, then ordering limited re- 
funds, and subsequently reimposing the unqualified refund 
obligations; and (3) its action in first denying all inter- 
ventions as untimely and improper because of the issue 
involved and later permitting many interventions,” it is 
submitted that ‘‘extraordinary circumstances” and ‘‘good 
cause” existed to permit the filing of Tennessee’s petition 
to intervene, even if it was otherwise untimely. This was 
the least the Commission should have done to mitigate the 
impact on Tennessee of the Commission’s procedural com- 
edy of errors. The Commission, therefore, clearly abused 
its discretion in denying intervention and refunds to Ten- 
nessee on the asserted ground that it had not timely sought 
to be heard. 


CONCLUSION 
For the reasons set forth above, Tennessee respectfully 


prays this Court to reverse and set aside the Commission’s 
order of March 5, 1962, to the extent that it denies Ten- 
nessee intervention in the proceeding below and to the 
extent that it relieves the producers of the obligation to 


Particularly apt and descriptive of the Commission’s actions here is the 
Supreme Court’s characterization of its somewhat similar action in Atlantic 
Refining Co. v. Public Service Commission, 360 U.S. 378, 388 (1959), “** * © 
the Commission * * * march[ed] up the hill only to march down again upon 
reaching the summit.’’ 
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make complete refunds of the unlawful rates in the dockets 
listed on Appendix A hereto. 


Respectfully submitted, 


TENNESSEE Gas TRANSMISSION COMPANY 
By /s/ Haney S. Lrrraan 
/s/ Date A. WaicuT 
Its Attorneys 
W. C. Braver, JE. 
Rosert KE. Saaw 
402 Solar Building 
Washington 6, D. C. 


L. R. Panxonren 
P. O. Box 2511 
Houston 1, Texas 


Harry S. Lrrrman 
Jack WERNER 
Date A. WRIcHT 
Menvin RicHTer 
317 Wyatt Building 
Washington 5, D. C. 


Attorneys for Tennessee Gas 
Transmission Company 


September 24, 1962 
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APPENDIX A 
Producers Selling Gas to Tennessee 
(Texaco Inc., et al, Docket Nos. G-15546, et al) 
(2) (3) (4) 
Producer Respondent Seo Note 1 See Note 2 


G-15548 Texaco Inc. x 
G-15551 Shell Oil Company x x 
G-15563 Cities Service Production 

Company 
G-15584 E. J. Hudson, et al. 
G-15586 Tidewater Oil Company 


G-15589 Sohio Petroleum Company 
(Operator), et al. 

G-15611 Shell Oil Company 

G-15618 John W. Mecom d.b.a. 
Mecom Petroleums 


G-15619 John W. Mecom, 
Operator, et al 
G-15633 Sun Oil Company 


G-15668 Kerr-McGee Oil Industries, 
Inc. (Operator), et al. x 

G-15678 The Atlantic Refining 
Company 

G-15718 Humble Oil and Refining 
Company 

G@-15730 Continental Oil Company 

G-15751 Gulf Oil Corporation 


G-15752 Phillips Petroleum 
Company (Operator), e¢ al. 
G-15763 Continental Oil 
Company (Operator), e¢ al. 
G-15837 The California Company 
G-15846 Union Oil Company 
of California 
G-15935 M. L. Mayfield, et al 
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(2) (3) (4) 
Producer Respondent Seo Note 1 See Note 2 


91 G@-16033 The Atlantic Refining 
Company 

92 @-16342 Sunnyland Contracting 
Company, Inc. 


NOTES: 
1. Producers in the dockets marked in Column 3 did not apply for rehearing 
of the order of February 21, 1961 (B. 392-4). 


2. Applications for rehearing of the order of May 29, 1961 were filed by 
customer interests in the dockets marked in Column 4. The Commission’s order 
of March 5, 1962, ordered refunds to purchasers other than Tennessee in these 
same dockets (B. 703, 712, 725-9). 


APPENDIX B 
Excerpts From Natural Gas Act 


Rates and Charges; Schedules; Suspension of New Rates 
Sec. 4 °° * 


(d) Unless the Commission otherwise orders, no change 
shall be made by any natural-gas company in any such rate, 
charge, classification, or service, or in any rule, regulations, 
or contract relating thereto, except after thirty days’ no- 
tice to the Commission and to the public. Such notice shall 
be given by filing with the Commission and keeping open 
for public inspection new schedules stating plainly the 
change or changes to be made in the schedule or schedules 
then in force and the time when the change or changes will 
go into effect. The Commission, for good cause shown, may 
allow changes to take effect without requiring the thirty 
days’ notice herein provided for by an order specifying the 
changes so to be made and the time when they shall take 
effect and the manner in which they shall be filed and pub- 
lished. 
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(e) Whenever any such new schedule is filed the Com- 
mission shall have authority, either upon complaint of any 
State, municipality, State commission, or gas distributing 
company™ or upon its own initiative without complaint, 
at once, and if it so orders, without answer or formal 
pleading by the natural-gas company, but upon reasonable 
notice, to enter upon a hearing concerning the lawfulness 
of such rate, charge, classification, or service; and, pending 
such hearing and the decision thereon, the Commission, 
upon filing with such schedules and delivering to the nat- 
ural-gas company affected thereby a statement in writing 
of its reasons for such suspension, may suspend the opera- 
tion of such schedule and defer the use of such rate, charge, 
classification, or service, but not for a longer period than 
five months beyond the time when it would otherwise go 
into effect;* and after full hearings, either completed be- 
fore or after the rate, charge, classification, or service goes 
into effect, the Commission may make such orders with 
reference thereto as would be proper in a proceeding ini- 
tiated after it had become effective. If the proceeding 
has not been concluded and an order made at the expiration 
of the suspension period, on motion of the natural-gas 
company making the filing, the proposed change of rate, 
charge, classification, or service shall go into effect. Where 
increased rates or charges are thus made effective, the 
Commission may, by order, require the natural-gas com- 
pany to furnish a bond, to be approved by the Commission, 
to refund any amounts ordered by the Commission, to keep 
accurate accounts in detail of all amounts received by rea- 
son of such increase, specifying by whom and in whose 
behalf such amounts were paid, and, upon completion of 
the hearing and decision, to order such natural-gas com- 
pany to refund, with interest, the portion of such increased 
rates or charges by its decision found not justified. At 
any hearing involving a rate or charge sought to be in- 


1s Subsection 4(e) was amended May 21, 1962 by Public Law 87-454, 87th 
Congress, 2d Session [S. 1595], 76 Stat. 72. 
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creased, the burden of proof to show that the increased 
rate or charge is just and reasonable shall be upon the 
natural-gas company, and the Commission shall give to 
the hearing and decision of such questions preference over 
other questions pending before it and decide the same as 
speedily as possible. [52 Stat. 822 (1938); 76 Stat. 72 
(1962) ; 15 U.S.C. § 717] 


* ° ° e e e ° e e ° 


Fixing Rate and Charges; Determination of Cost of 
Production or Transportation 


Sec. 5(a) Whenever the Commission, after a hearing 
had upon its own motion or upon complaint of any State, 
municipality, State commission, or gas distributing com- 
pany, shall find that any rate, charge, or classification de- 
manded, observed, charged, or collected by any natural- 
gas company in connection with any transportation or sale 
of natural gas, subject to the jurisdiction of the Comumis- 
sion, or that any rule, regulation, practice, or contract 
affecting such rate, charge, or classification is unjust, un- 
reasonable, unduly discriminatory, or preferential, the 
Commission shall determine the just and reasonable rate, 
charge, classification, rule, regulation, practice, or contract 
to be thereafter observed and in force, and shall fix the 
same by order: Provided, however, That the Commission 
shall have no power to order any increase in any rate con- 
tained in the currently effective schedule of such natural- 
gas company on file with the Commission, unless such in- 
crease is in accordance with a new schedule filed by such 
natural-gas company; but the Commission may order a 
decrease where existing rates are unjust, unduly discrimi- 
natory, preferential, otherwise unlawful, or are not the 
lowest reasonable rates. 


(b) The Commission upon its own motion, or upon the 
request of any State commission, whenever it can do so 
without prejudice to the efficient and proper conduct of its 
affairs, may investigate and determine the cost of the pro- 
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' duction or transportation of natural gas by a natural-gas 
company in cases where the Commission has no authority 
' to establish a rate governing the transportation or sale of 
' guch natural gas [52 Stat. 823 (1938) ; 15 U.S.C. § 717d] 


Hearings; Rules of Procedure 


Sec. 15 (a) Hearings under this act may be held before 
: the Commission, any member or members thereof, or any 
| representative of the Commission designated by it, and 
appropriate records thereof shall be kept. In any proceed- 
~ ing before it, the Commission in accordance with such rules 
i and regulations as it may prescribe, may admit as a party 
' any interested State, State commission, municipality or 
i any representative of interested consumers or security hold- 
ers, or any competitor of a party to such proceeding, or 
any other person whose participation in the proceeding 
may be in the public interest. 


Administration Powers of Commissions; Rules, 
Regulations, and Orders 


Sec. 16. The Commission shall have power to perform 
any and all acts, and to prescribe, issue, make, amend, and 
rescind such orders, rules, and regulations as it may find 
necessary or appropriate to carry out the provisions of this 
act. Among other things, such rules and regulations may 
define accounting, technical, and trade terms used in this 
act; and may prescribe the form or forms of all statements, 
declarations, applications, and reports to be filed with the 
Commission, the information which they shall contain, and 
the time within which they shall be filed. Unless a different 
date is specified therein, rules and regulations of the Com- 
mission shall be effective thirty days after publication in 
the manner which the Commission shall prescribe. Orders 
of the Commission shall be effective on the date and in the 
manner which the Commission shall prescribe. For the 
purposes of its rules and regulations, the Commission may 
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classify persons and matters within its jarisdiction and 
prescribe different requirements for different classes of 
persons or matters. All rules and regulations of the Com- 
mission shall be filed with its secretary and shall be kept 
open in convenient form for public inspection and exami- 
nation during reasonable business hours. [52 Stat. 830 
(1938) ; 15 U.S.C. § 7170] 


Rehearing; Court Review of Orders 


Sec. 19 (a)® Any person, State, municipality, or State 
commission aggrieved by an order issued by the Commis- 
sion in a proceeding under this act to which such person, 
State, municipality, or State Commission is a party may 
apply for a rehearing within thirty days after the issuance 
of such order. The application for rehearing shall set forth 
specifically the ground or grounds upon which such applica- 
tion is based. Upon such application the Commission shall 
have power to grant or deny rehearing or to abrogate or 
modify its order without further hearing. Unless the Com- 
mission acts upon the application for rehearing within 
thirty days after it is filed, such application may be deemed 
to have been denied. No proceeding to review any order 
of the Commission shall be brought by any person unless 
such person shall have made application to the Commission 
for a rehearing thereon. Until the record in a proceeding 
shall have been filed in a court of appeals, as provided in 
subsection (b), the Commission may at any time, upon 
reasonable notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any finding 


*The Act of August 28, 1958 (72 Stat. 941 at 947) added the last sentence 
to subsection (a) and, in the second sentence of sabsection (b), substituted 
‘éTransmitted by the clerk of the court to’’ for ‘‘served upon’’, substituted 
‘<fiJle with the court’? for ‘‘certify and file with the court a transcript of’’ 
inserted ‘‘as provided in section 2112 of title 28, United States Code’’, and, 
in the third sentence substituted ‘‘ jurisdiction, which upon the filing of the 
record with it shall be exclusive’’ for <¢exclusive jurisdiction’’. 
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or order made or issued by it under the provisions of this 
Act. 


(b)® Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceeding 
may obtain a review of such order in the circuit court of 
appeals of the United States *° for any circuit wherein the 
natural-gas company to which the order relates is located 
or has its principal place of business, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court, within sixty days after the order of the 
Commission upon the application for rehearing, a written 
petition praying that the order of the Commission be modi- 
fied or set aside in whole or in part. A copy of such peti- 
tion shall forthwith be transmitted by the clerk of the court 
to any member of the Commission and thereupon the Com- 
mission shall file with the court the record upon which the 
order complained of was entered, as provided in section 
2112 of title 28, United States Code. Upon the filing of such 
petition such court shall have jurisdiction, which upon the 
filing of the record with it shall be exclusive, to affirm, 
modify, or set aside such order in whole or in part. No 
objection to the order of the Commission shall be consid- 
ered by the court unless such objection shall have been 
urged before the Commission in the application for rehear- 
ing unless there is reasonable ground for failure so to do. 
The finding of the Commission as to the facts, if supported 
by substantial evidence, shall be conclusive. If any party 
shall apply to the court for leave to adduce additional evi- 
dence, and shall show to the satisfaction of the court that 
such additional evidence is material and that there were 
reasonable grounds for failure to adduce such evidence 
in the proceedings before the Commission, the court may 
order such additional evidence to be taken before the 
Commission and to be adduced upon the hearing in such 


* Circuit Court of Appeals of the United States was redesignated as ‘‘ United 
States Court of Appeals’’ by Act of June 25, 1948, 62 Stat. 870. 
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manner and upon such terms and conditions as to the court 
may seem proper. The Commission may modify its find- 
ings as to the facts by reason of the additional evidence so 
taken, and it shall file with the court such modified or new 
findings, which if supported by substantial evidence, shall 
be conclusive, and its recommendation, if any, for the modi- 
fication or setting aside of the original order. The judg- 
ment and decree of the court, affirming, modifying, or set- 
ting aside, in whole or in part, any such order of the Com- 
mission, shall be final, subject to review by the Supreme 
Court of the United States upon certiorari or certification 
as provided in [former] sections 939 and 240 of the Judicial 
Code, as amended (U:S.C., title 28, sec. 1254). 


Excerpts from The Commission’s Rules of Practice and 
Procedure 


Sec. 18° °° 


(d) Filing and service of petitions. Petitions to inter- 
vene and notices of intervention may be filed at any time 
following the filing of a notice of rate or tariff change, or 
of an application, petition, complaint, or other document 
seeking Commission action, but in no event later than 
the date fixed for the filing of petitions to intervene in 
any order or notice with respect to the proceedings issued 
by the Commission or its Secretary, unless, in extraordi- 
nary circumstances for good cause shown, the Commission 
authorizes a late filing. Service shall be made as provided 
in $1.17. Where a person has been permitted to inter- 
vene notwithstanding his failure to file his petition within 
the time prescribed in this paragraph, the Commission or 
officer designated to preside may, where the circumstances 
warrant, permit the waiver of the requirements of § 1.26(c) 
(5) with respect to copies of exhibits for such intervener. 


[Section 1.8(d) prior to January 1, 1960 provided: 


“<(a) Filing and service of petitions. Petitions to inter- 
vene and notices of intervention shall be filed with the 
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Commission within the time provided in any notice of the 
proceeding or in the order fixing date of hearing, but not 
less than 10 days before the date set for the commencement 
of the hearing, if any, except as otherwise specifically per- 
mitted by the Commission in extraordinary circumstances 
for good cause shown. Service shall be made as provided 
in §1.17. Where a person has been permitted to intervene 
notwithstanding his failure to file his petition within the 
time prescribed in this paragraph, the Commission or pre- 
siding officer may, where the circumstances warrant, admit 
any exhibit in evidence without requiring additional copies 
thereof to be produced for such intervener.’’] 


REPLY BRIEF FOR INTERVENORS, LONG ISLAND LIGHT- 
ING COMPANY, PHILADELPHIA ELECTRIC COMPANY 
AND THE UNITED GAS IMPROVEMENT COMPANY 


pepe a I A a IS AS A Sn ENS ETS 
IN THE 


United States Court of Appeals 


For Tue District or CoLtumBIA CrrcuIt 


Raton 


Uniied States Court of Appeals 


No. 17,126 


of Tolumb?? Circu 


stn witout 


aa 
| JAN @ i303 
TreNNESSEE Gas TRANSMISSION Company,’ Petitioner, i 


FIORE PL = 
v. So ae ees Ase ant 
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IN THE 


United States Court of Appeals 


No. 17,126 


TewwessrE Gas Transmission Company, Petitioner, 
v. 


Feperan Power Commission, Respondent, 
Lone Isuanp Licutinc Company, PamapeupHia ELecrric 
Company anp Tue Unrrep Gas Lurrovement Company, 
Intervenors. 


On Petition to Review Order of the Federal Power Commission 


REPLY BRIEF FOR INTERVENORS, LONG ISLAND LIGHT- 
ING COMPANY, PHILADELPHIA ELECTRIC COMPANY 
AND THE UNITED GAS IMPROVEMENT COMPANY 


Intervenors Long Island Lighting Company, Philadel- 
phia Electric Company and The United Gas Improvement 
Company make this short reply to certain of Respondent’s 
assertions and arguments without duplicating argument 
in Petitioner’s reply brief. 


1 Intervenors have been permitted to read Petitioner’s reply brief. 
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1. Respondent argues (Br. 23-24) that it did not exceed 
its allowable discretion under the Natural Gas Act by 
denying Distributors and their customers relief from 
admittedly unlawful gas rates, because the amounts here 
at stake are de minimis compared with the expense of 
making the refunds. This argument proves too much, since 
it would equally have foreclosed refunds to those consumer 
representatives whose pipeline suppliers were the bene- 
ficiaries of the Commission’s order. Further, any addi- 
tional time or expense that might result from awarding 
refunds to all natural gas consumers entitled to them 
under the standards of the Act would be solely the result of 
Respondent’s admitted errors and vacillation, so that such 
additional time and expense is hardly a justification for 
Respondent’s arbitrary refusal to protect the consumers 
which Congress created it to protect. 


Respondent, in any case, exaggerates the difficulties and 
expense of ordering refunds to those consumer representa- 
tives which it has excluded. The amounts to be refunded 
by the various producers to Tennessee Gas and the other 
purchasing pipelines are easily ascertainable from Re- 
spondent’s records, and nothing more is required than a 
Commission order along the lines of its order of February 
19, 1961, or its order of March 5, 1962, directing that such 
refunds be made. These are the type of order which 
Respondent issues as of course in its regulation of pro- 
ducers. Respondent significantly fails to give concrete 
reasons why requirement of full refunds would place an 
unreasonable burden on it or on the regulated companies. 


Finally, the amounts here involved are by no means 
de minimis, approaching three-quarters of one million 
dollars for sales to Tennessee Gas and Texas Eastern alone 
during the four month period.? Respondent may regard 


2This docs not include the refunds which were denied the customers of 
Southern Natural Gas Company (R. 706). 
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three-quarters of a million dollars in gas bills as de mini- 
mis. These gas distributors cannot. 


2. Respondent makes the astonishing argument (Br. 23) 
that the failure, if any, of the consumer representatives 
to preserve their rights to litigate the question of the re- 
funds against Respondent is comparable to the failure of 
the producers to pay the invalid Louisiana taxes under 
protest; accordingly, Respondent argues that the con- 
sumer representatives are not entitled to refunds. The 
necessary implication of this is that natural gas customers 
are not entitled to rely on the standards of the Natural Gas 
Act and the good faith of Respondent when jurisdictional 
rates have been subjected to an express refund order. 
Respondent has pointed out: 


“‘Thus, the Commission then and there ruled [in its 
suspension orders] that if the tax was invalidated, the 
tax reimbursements paid by the gas purchasers were 
unjustified under Section 4 of the Natural Gas Act and 
were to be refunded by the producers. Neither the 
refund obligation nor its measure was dependent on 
further action by the Commission. Future Commis- 
sion orders were contemplated only for the purpose of 
translating the refund requirement into specifics as to 
names, dates and dollars-and-cents amounts.’’ (Brief 
No. 16787, p. 16) 


Respondent argues that, despite its suspension orders and 
the protective standards of the Act, natural gas consumers 
were required at their peril to protect their right to re- 
funds against arbitrary Commission action. While the pro- 
ducers were on notice that they must preserve their abil- 
ity to obtain refunds from the State of Louisiana against 
the ‘‘voluntary payments’’ doctrine, Respondent has rec- 
ognized® that gas consumers are not in a position to ob- 
tain notice of or to protect themselves against un- 


8‘*The purchasers themselves had no standing under Louisiana law to 
protect the assessments and were entirely dependent upon their respective 
suppliers to protect their interests.’’? (R. 711). 
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lawful state taxes, so that they are by no means 
as favorable a position as the producers. Respond- 
ent’s argument wholly overlooks Respondent’s over- 
riding responsibility to insure that all natural gas 
consumers are protected against unlawful rates,‘ as well 
as the fact that Tennessee Gas and the Distributors are 
merely representatives of these consumers. 


3. Respondent (Br. 24) argues that it should be sus- 
tained in denying refunds here because it can be counted 
upon to protect consumers in the future, stating (emphasis 
added) : 


“*As previously stated, the Commission believes that, 
as a general principle, sound rate-regulatory policy 
requires that consumers not be required to bear the 
expense of invalid and legally avoidable taxes. 
Should a similar situation arise in the future, the 
Commission presumably will apply that principle. 
Any precedential force the May 29, 1961, order might 
ever have had was completely eliminated by the flat 
reversal of its substantive ruling in March, 1962.” 


The ‘‘general principle’’ thus espoused is that Respond- 
ent has the lawful discretion to deny refunds of unlawful 
rates to consumer representatives which are not prepared 
to litigate the issues in question. Respondent’s statement 
that it intends to apply this novel principle in the future 
is hardly a reason for sustaining its exercise of discretion 
in this case, since gas consumers’ future right to protec- 
tion against unlawful rates should not be made contingent 
on their representatives’ willingness or ability to litigate 
with Respondent, where Respondent has determined that 


4 Respondent has recognized that ‘‘. .. it would be inconsistent with the basic 
consumer-protection purpose of rate regulation for the Commission to require 
or permit consumers to shoulder the burden of taxes which need not be paid, 
or which, if paid under protest, could subsequently be recovered back.’ (Resp. 
Br. No. 16787, p. 10). 
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such rates are unlawful and that partial refunds should be 
ordered.® 


4, Distributors argued in their briefs (pp. 19-28) that 
Respondent, by its decision, found that the contracts here 
did not provide for reimbursement to producers of invalid 
taxes. This argument is based on the fact that (1) 
Respondent at no point has determined that the invalid 
tax component of the rate was unjust and unreasonable 
(see e.g. R. 712) ; that (2) none of the contracts specifically 
provide for the reimbursement of invalid state taxes; and 
that (3) all contracts provide for tax reimbursement as a 
separate component of the rate. In other words, Respond- 
ent has properly held that in the absence of an express 
provision for the reimbursement of invalid taxes, it will 
construe the contracts as providing only for reimbursement 
of valid or lawful state enactments. (See argument set 
forth in Distributors’ Statement of Position, R. 572-574). 
It follows that the producer contracts on file as rate sched- 
ules as a matter of law have never sanctioned reimburse- 
ment of the invalid taxes, and under the Mobile and 
Montana-Dakota decisions the Commission had no choice 
but to order refunds of all amounts collected as reimburse- 
ment of the invalid enactment. Neither Respondent nor 
the producer intervenors answer this contention. Respond- 
ent’s only reference to it is the following (Br. 27): 


‘Distributors’ argument that ‘the contract price was 
the legally effective rate’ (Br. p. 20) is at least equally 
as misleading as Tennessee’s contention. The ‘legally 
effective rate’ is the rate on file with the Commission. 
Under the May 29, 1961, order, the ‘legally effective’ 
rates to Tennessee included the increased gathering 
tax. Those rates have never been changed.’* 


2 Distributors are clearly in error when they state (Br. pp. 20, 22) 
that the Commission made findings or decisions as to the meaning of the 
parties’ contracts. In the order of March 5, 1962, the Commission ex- 
pressly said that ‘we deem it unnecessary * * © to construc the tax re- 
imbursement provisions of the subject contracts.” (R. 711). 


5“<There was little, if any, motive of self-interest for the producers to 
resist an illegal tax exaction if they were assured of reimbursement of all or 
at least the major portion thereof.’’ (Resp. Br. No. 16787, p. 11) 
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This ignores the decisions of the Tenth Circuit in the 
Phillips case (as well as the other decisions cited in Dis- 
tributors’ brief, p. 21), holding that the actual price pro- 
vided by the contract properly interpreted is the ‘effective 
rate’? which cannot be changed by fiat of Respondent, but 
only pursuant to findings properly made under the stand- 
ards of the Natural Gas Act.° Thus, this principle, wholly 
unrebutted by Respondent or the producer intervenors, 
provides a further reason why Respondent did not have 
the lawful discretion to deny certain natural gas consumers 
the protection of the Act’s standards. 


CONCLUSION 


For these reasons, as well as those set forth in the Dis- 
tributor’s main brief, it is respectfully urged that the Com- 
mission’s order of March 5, 1962 should be reversed to the 
extent it denies Tennessee Gas refunds of amounts paid as 
reimbursement of invalid Louisiana gathering tax under 
the rate schedules here involved. 


Respectfully submitted, 


DAVID K. KADANE, VINCENT P. McDEVITT, 
EDWARD M. BARRETT, SAMUEL GRAFF MILLER, 
BERTRAM D. MOLL, HENRY P. SULLIVAN, 
BERNARD HULKOWER, 1000 Chestnut Street, 
250 Old Country Road, Philadelphia 5, Pennsylvania, 
Mineola, New York, Attorneys for Philadelphia 
Attorneys for Long Island Electric Company. 
Lighting Company. 
MORGAN, LEWIS & BOCKIUS, J. DAVID MANN, Jr. 
Philadelphia-Washington, WILLIAM W. ROSS, 
Of Counsel. JOHN E, HOLTZINGER, Jr. 
1120 Connecticut Ave., N. W., 
Washington 6, D. C., 
Attorneys for The United Gas 
Improvement Company. 
January 7, 1963 


Gt is true that the Commission in its order of March 5, 1962, (BR. 711) 
expressly stated that it considered it unnecessary to construe the tax reimburse- 
ment clauses of the various contracts but this appears to be an afterhought 
designed to justify its refusal to allow refund to certain of the consumer 
representatives in the face of arguments made by these intervenors in their 
Statement of Position (R. 575-577) that the Mobile and Montana-Dakota deci- 
sions required refunds in all cases. 
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L THE COMMISSION’S MOTION TO DISMISS SHOULD 
BE DENIED 

In its brief submitted herein, the Commission has in- 
corporated a motion to dismiss Tennessee’s petition for 
review for lack of jurisdiction. This motion purportedly 
is based on three grounds: first, that Tennessee has no 
standing to seek review of the March 5, 1962 order (Br., pp. 
10-12); second, that Tennessee was not aggrieved by the 
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substantive provisions of that order (Br., pp. 12-18); and 
third, that the Commission’s denial of intervention to 
Tennessee was purely academic (Br., pp. 18-19). Inas- 
much as the last two alleged grounds pertain as well to the 
merits of Tennessee’s petition for review, we will discuss 
these grounds in conjunction with the Commission’s claims 
that it properly denied refunds to Tennessee. 


The Commission’s contention that Tennessee has no 
standing to seek review of the March 5, 1962 order is pred- 
icated primarily on the assertion that Tennessee’s peti- 
tion for rehearing had failed to assign as error the Com- 
mission’s denial of intervention to Tennessee. Bat this 
argument, together with the subsidiary arguments based 
thereon, suffer from the same “‘fne-spun procedural and 
technical embellishments which have been embroidered in 
these cases * * * to obscure the basic fabric”? as the Com- 
mission asserts with regard to the producers’ position in 
the related cases (See Comm. Br. in Nos. 16787, et al, at 


p. 10).7 


The Commission’s Denial of Intervention 
Was Predicated on Its Denial of Refunds 


Examination of the March 5 order plainly shows that the 
Commission’s denial of intervention to Tennessee (and the 
other so-called ‘‘November petitioners’? (R. 706)) was 
based on, and inextricably intertwined with, its conclusion 
that they had lost their rights to refunds because of their 
failure to seek rehearing and/or court review of the May 
99 order. This is obvious on the face of the Commission’s 
order, which after discussing in some detail this failure to 
seek rehearing and/or court review, goes on to hold (R. 
706) : 

“ Although failure of the November petitioners to seek 
intervention and/or rehearing prior to May 29 did not 


1 It is of more than passing interest that the Producer-Intervenors have not 
joined in the Commission ’3 motion, nor do they question that Tennessee ’s ap- 
plication for rehearing properly reserved the denial of intervention. 
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bar them from doing so promptly thereafter, their pro- 
tracted lack of diligence both before and after the 
controverted order prevents us from extending them 
grace at this late date. 


““In light of the preceding considerations, * * * we 
shall reject as untimely the petitions for intervention 
filed in November, 1961, by * * * Tennessee * * *.’” 


Since the Commission’s ruling that Tennessee is not 
entitled to any refunds constitutes the foundation for its 
denial of intervention, it becomes clear that the Commis- 
sion’s motion to dismiss has no basis. There is no question 
—and the Commission implicitly concedes—that Tennes- 
see’s application for rehearing contained numerous objec- 
tions to the Commission’s denial of refunds (See R. 750- 
759). Since the invalidity of the Commission’s denial of 
refunds ipso facto destroys the basis for its denial of inter- 
vention, the objections to the denial of refunds contained 
in Tennessee’s application for rehearing plainly embraced 
the denial of intervention and implicitly, if not explicitly 
questioned the propriety thereof. 


Tennessee’s Application for Rehearing 
Amply Satisfied Section 1X%b) as 
to the Intervention Issue 


The invalidity of the Commission’s argument becomes 
even clearer when viewed in light of the purpose of Section 
19(b) of the Natural Gas Act. As stated by the Supreme 
Court in United States v. L. A. Tucker Truck Lanes, Inc., 
344 U.S. 33, 36-37 (1952) : 


‘«We have recognized in more than a few decisions, 
and Congress has recognized in more than a few 
statutes, that orderly procedure and good administra- 
tion require that objections to the proceedings of an 
administrative agency be made while it has opportunity 
for correction in order to raise issues reviewable by 
the courts. * * *’? (footnotes omitted). 


2 Italics supplied throughout unless otherwise noted. 
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And in May Department Stores Co. v. N.LR.B., 326 US. 
376 (1945), where the company’s petition for rehearing 
had objected only generally to the Board’s order, the Su- 
preme Court held that such an objection was sufficient to 
preserve the specific issue there involved for judicial re- 
view, stating (326 U.S. at 386-387, fn. 5): 


‘<@ © ® No further findings are needed. The paragraph 
in issue is a standard form of order frequently used 
by the Board; the same question with respect to an 
almost identical order was considered by this Court 
sn National Labor Relations Board v. Express Pub. Co., 
312 U.S. 426, * * * and has been a frequent subject of 
dispute in the Cireuit Courts * * * These circum- 
stances coupled with an objection that the order was 
‘not supported or justified by the record’ put the Board 
on notice of the issue now presented.’ 


A fortiori, Tennessee’s application for rehearing here, 
by attacking the foundation on which the Commission pred- 


icated the denial of intervention, plainly put the Commis- 
sion on notice that an issue was presented with regard to 
this denial. That the Commission on rehearing was aware 
of this issue is apparent from its order issued in connection 
therewith. In line with the rationale set out in its March 5 
order for denying such intervention, i.e., Tennessee’s 
“protracted lack of diligence both before and after the 
controverted [May 29] order prevents us from extending 
[it] grace at this late date’’ (R. 706), the Commission 
similarly ruled in its order on rehearing (R. 800), that 
a ‘‘sua sponte order directing refunds to all purchasers 
could not be * * * justified.”? Since the objections con- 
tained in Tennessee’s application for rehearing thus fully 
apprised the Commission of the intervention issue and the 
Commission was in fact aware thereof, the purpose of Sec- 


3 See, also N-LE.B. v. Revere Metal Art Co., 280 F. 24 96, 105 (2nd Cir., 
1960); N.LEB. v. Lundy Manufacturing Co., 286 F. 2d 424, 426 (2nd Cir., 
1960). 
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tion 19(b) is completely satisfied and the Commission’s 
motion to dismiss therefore must be denied.* 

By the same token, inasmuch as the Commission’s denial 
of intervention was based on the ground that Tennessee 
had lost its right to refunds, the rule of Public Service 
Commission of New York v. F.P.C., 109 App. D.C. 66, 284 
FP. 2d 200 (1960), quoted by the Commission (Br., p. 11), is 
inapplicable here and the Court may appropriately rule 
on this holding in the instant proceeding, at the very least, 
as an incident to consideration of the intervention question. 
Cf., e.g., Land v. Dollar, 330 U.S. 731, 735 (1947). 


Il. THE COMMISSION IMPROPERLY DENIED REFUNDS 
TO TENNESSEE 

The Commission’s brief advances several arguments in 

an effort to support its denial of refunds to Tennessee 

while granting them to other purchasers. As is shown 

below, these arguments have already been answered in 


large measure either in our Initial Brief or in the Com- 
mission’s own brief filed in the related litigation brought 
by several of the producers. 


4It should be noted that the application for rehearing filed by the Dis- 
tributor-Intervenors herein unquestionably assigned as error the denial of 
intervention (R. 775-776). Consequently, the following comments of this Court 
in City of Pittsburgh v. FP.C., 99 App. D.C. 113, 121, 237 F. 2d 741, 749 
(1956), are pertinent here: 
‘Pittsburgh sufficiently adopted the objections taken by the barge op- 
erators to give the Commission notice of its contentions and the Commis- 
sion recognized those contentions and dealt with them on the merits. For 
Pittsburgh to have added its specific objections, at every stage of the 
proceeding, to those made by the barge operators would have protracted 
and burdened the record; and failure to make such objections prejudiced 
no one.’’ 


5 Many of the arguments in the brief of the Producer-Intervenors, including 
the reference to the application of Tenneco (Br., pp. 22-23, App. A), are 
directed against the Commission’s allowance of refunds to any customer, the 
principal issue in the related litigation brought by several of the producers. 
To avoid repetition, we respectfully refer the Court to the briefs filed by the 
Commission and various Purchaser-Intervenors therein for complete answers 
thereto. 
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RK. TENNESSEE HAS NOT LOST ITS RIGHTS TO REFUNDS BY 
FAILING TO SEEK REHEARING AND/OR COURT REVIEW 
OF THE MAY 29 ORDER 


The Commission (Br., pp. 12-14) and the Producer-In- 
tervenors (Br., pp. 12-14), argue “hat the order, if any, 
which aggrieved Tennessee was the order of May 29, 1961, 
and by failing to seek rehearing and/or judicial review 
of that order, Tennessee lost its rights to refunds. 


The Suspension Orders Defined and 
Established Tennessee's Rights to Refunds 


One answer to this argument is contained in the Com- 
mission’s brief in Nos. 16787, et al, at pages 15-17. The 
Commission there stressed the fact that: 


“The suspension orders in the present cases * * * 


did purport to establish and define future refund 
rights and obligations. * ° * Thus, the Commission 
then and there ruled that if the tax was invalidated, 
the tax reimbursements paid by the gas purchasers 
were unjustified under Section 4 of the Natural Gas 
Act and were to be refunded by the producers. Neither 
the refund obligation nor its measure was dependent 
on further action by the Commission. * * * it was 
only details * * * which the language of the suspen- 
sion orders left open; the basic obligation to refund 
the full amount of the increase if the tax was declared 
invalid was not left open.”’ 


Since Tennessee’s right to refunds was thus established 
by the Commission’s suspension orders of July and August, 
1958, and was not dependent upon further Commission 
action, Tennessee’s rights to refunds were similarly in no 
way dependent upon further action by Tennessee in May 
or June, 1961. This is particularly so in view of the Com- 
mission’s own characterization of its May 29 order as ‘Can 
errant, misguided departure”’ from ‘‘a previously well- 
established rule’? (Br., p. 23, fn. 14), and as ‘‘a source 
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of confusion and of later embarrassment to the Commis- 
sion’? (Comm. Br. in Nos. 16787, et al, at :p. 23).® 


The “Finality” of the May 29 
Order Was Destroyed by the 
Commission’s Sua Sponte Action 


Another answer is also contained in the Commission’s 
brief in Nos. 16787, et al, at pages 35-38, wherein the Com- 
mission contends that under Section 16 of the Natural Gas 
Act it has inherent power, independently of the action of 
the parties under Section 19, to modify the May 29 order 
so as to correct errors therein and to require complete 
refunds. The same position is reiterated in the Commis- 
sion’s brief in this case. Here, it states (Br., p. 20): 


“We * * * concede, as we argue in the producer cases, 
that the Commission’s authority or power to act was 
not legally limited by Section 19 of the Natural Gas 
Act or dependent on the action of private parties in 
invoking the remedies provided thereby.”’ 


Since such claimed inherent authority forms the founda- 
tion of the Commission’s August 30 order reopening all 
the dockets (R. 475-505),” that order destroyed any finality 


6 See, also, the Commission’s brief in Nos. 17055, et al, at pp. 4-5. Apart 
from the Commission’s suspension orders, Tennessee had an unqualified right 
to refunds under the terms of its contracts with the producers which obligated 
Tennessee to reimburse them for only valid taxes. Sce our Initial Brief at 
pp. 15-16; Distributor-Intervenors’ brief at pp. 19-28. 

In this connection it should also be noted that the Commission’s assertions 
(Br., p. 27), that under the May 29 order, the ‘‘Iegally effective’’ rate to 
Tennessee included the invalid Louisiana gathering tax and these rates have 
never been changed, are incorrect, both legally (see, e.g., Pan American Petro- 
lewm Corp. v. Kansas-Nebraska Natural Gas Co., 297 F. 2d 561 (8th Cir., 
1962), cert. denied, 370 U.S, 937 (1962)), and factually. The ‘‘legally effec- 
tive’’ rates have not included this tax since at least December 1, 1958, the 
effective date of its suspension by the Louisiana legislature (see R. 702). 


7The argument of the Producer-Intervenors (Br., pp. 12-14) that the 
Commission lacked such inherent power is answered in the Commission’s 
brief in Nos. 16787, et al, at pp. 35-38. In this connection, it should be noted 
that the May 29 order also involved an exercise of the same authority by the 
Commission. Consequently, absent such power in the Commission, the Feb- 
ruary 21 order would still be operative and Tennessee unquestionably entitled 
to full refunds. See our Initial Brief at pp, 23-24. 
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the May 29 order might have had and any ‘‘aggrievement’’ 
which might have resulted to Tennessee from the May 29 
order, an order which the Commission itself now urges 
(Br., p. 24) had been flatly reversed in March, 1962. In 
these circumstances, it is apparent that the Commission’s 
argument that Tennessee’s ‘‘aggrievement’’ stems from 
the May 29 order, rather than from the March 5 order, is 
plainly without substance.2 Cf. Hunt Oil Co., et alv. F.P.C., 
C.A. 5, Nos. 19395, et al (decided March 9, 1962). 


Tennessee's Petition for 
Intervention Was Timely Filed 


The Commission’s August 30 order (R. 475-505) together 
with its November 6 order (‘R. 691-701) (both of which the 
Commission at this juncture conveniently ignores), serve 
further to demonstrate that the Commission’s characteri- 
zation of Tennessee’s petition for intervention as being 
filed ‘‘five months after the aggrieving order was issued’’ 


(Br., p. 15), and its complicated arguments purportingly 
treating Tennessee’s petition for intervention as an appli- 
cation for rehearing (Br., pp. 17-18) are entirely beside 
the point and only engender confusion. 


The fact of the matter is that Tennessee’s petition for 
intervention was clearly timely as a petition for interven- 
tion under the Commission’s orders of August 30 (R. 475- 
505) and November 6 (R. 691-701). The latter order ex- 
plicitly provided for the filing of petitions for intervention 
by November 30, 1961 (R. 692), the date on which Tennes- 
see’s petition for intervention was in fact filed (R. 2945- 
2951). See, also, our Initial Brief at pages 25-29. Hence, 
there is no occasion for the Commission’s efforts to demon- 


8To be sure, the Commission in its March 5 order purported to limit its 
exerciso of its claimed authority to reopen sua sponte to deny Tennessee 
refunds. Such limited exercise of this asserted authority, however, was im- 
proper and arbitrary, as we show below. Moreover, the March 5 order obviously 
did not wipe out the Commission’s orders of August 30 and November 6, 80 
as to make the March 5 order read nune pro tunc as of May 29. 
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strate that Tennessee’s petition for intervention cannot be 
treated as an application for rehearing.® 


Tennessee Justifiedly Relied on the 
Commission’s Treatment of All Dockets 
as a Single Combined Proceeding 


Still another answer is contained in our Initial Brief at 
pages 17-20, where it is pointed out that since the Commis- 
gion’s orders of February 21, May 29 and August 30 re- 
vealed a consistent pattern of treating all dockets, pro- 
ducers, and purchasers alike as in a single combined pro- 
ceeding, Tennessee properly understood that all dockets in 
this proceeding would be treated alike without the necessity 
for the filing of separate requests for the same relief by 
parties having similar interests. 


The Producer-Intervenors expressly (Br., pp. 15-16) and 
the Commission impliedly (Br., pp. 6, 7) urge that the Com- 
mission had not in fact treated the over 400 dockets as a 
single integrated proceeding. In support of this contention, 
both the Commission and the Producer-Intervenors point 
to provisions in the orders of November 6 and March 5 
that the proceedings were not to be deemed as consolidated. 
The difficulty with this argument, however, is that the reser- 
vations now stressed by the Commission and the Producer- 
Intervenors did not appear in any of the Commission’s 
earlier orders, including, specifically, the allegedly critical 
May 29 order. See our Initial Brief at pages 17-20. The 
omission of this reservation from these earlier orders 
coupled with the Commission’s actions in treating all the 


9 Thc Commission’s contention (Br., p. 17) that Tennessee’s petition for 
intervention failed to comply with Section 1.8(c) of the Commission’s Rales 
of Practice and Procedure reflects the extreme lengths to which the Commission 
apparently feels compelled to go in order to support its denial of refunds to 
Tennessee. Aside from the fact that this alleged failure was not one of the 
grounds for the Commission’s denial of intervention (see S.E.C. v. Chenery 
Corp., 318 U.S. 80, 88 (1943)), Tennessce’s petition for intervention closely 
adhered to the pattern for such petitions, long accepted without question by 
the Commission. 
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dockets as one, plainly justified Tennessee’s belief that in 
light of the filings made by other purchasers, no separate 
filing by it was required in order to preserve its refund 
rights. In these circumstances, for the Commission sud- 
denly and without notice to treat each docket and each 
rate schedule within each docket separately, as is suggested 
to be proper both by the Commission and the Producer- 
Intervenors, constituted a “‘trap’’? which Tennessee can 
hardly be charged with failure to anticipate. Cf. Natural 
Gas Pipeline Co. v. F.P.C., 253 F, 2d 3, 8 (8rd Cir., 1958), 
cert. denied, 357 U.S. 927 (1958). 


Jn the same vein, the Commission (Br., pp. 21-22) and 
the Producer-Intervenors (Br., p. 16) further contend that 
despite the unitary nature of the proceeding, Tennessee 
nevertheless could not rely on the action of other purchasers 
and hence lost its rights to refunds by failing to seek re- 
hearing and/or court review. In so urging, the Commis- 
sion invokes cases purportedly holding that an erroneous 


trial judgment remains binding upon any non-appealing 
party even where a co-party successfully prosecutes an 
appeal. Whatever the validity of such a rule as applied to 
purely private controversies, it patently is inapplicable to 
rate proceedings before the Commission, particularly in 
view of the public interest responsibilities of the Commis- 
sion with regard to the rates of natural gas companies. 
Literally applied, the Commission’s contention would mean 
that whenever a natural-gas company applies for a rate 
increase, each and every one of its customers must affirm- 
atively take individual action to preserve his rights at each 
stage of the proceeding before the Commission and the 
courts. Failure to do so, under the Commission’s conten- 
tion, subjects the customer to forfeiture of the benefits of 
the Commission’s ultimate rate order. 


Apart from the unnecessary burden upon the Commis- 
sion and unwarranted clogging of the courts’ dockets which 
would result, the fact is that no such requirement has ever 
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been imposed in Commission rate proceedings. To the 
contrary, it has been the Commission’s consistent practice 
and the understanding in the natural gas industry that 
Commission rate and refund orders are applicable to all 
the customers of the companies involved, regardless of the 
action or inaction of any individual customer. Only in this 
way can the Commission fulfill its responsibilities of pro- 
tecting the ratepayers from excessive and unlawful rates. 
See our Initial Brief at pages 12-13. 


B. THE GRANTING OF REFUNDS TO TENNESSEE IS IN THE 
PUBLIC INTEREST 
Reasserting its position that it has ‘‘the legal power, 
under appropriate circumstances, to reopen the proceedings 
on its own initiative, and reconsider and reverse its order 
of May 29, 1961”? (Br., p. 20), the Commission neverthe- 
less contends (Br., p. 21) that its denial of refunds to 
Tennessee was not arbitrary or capricious, but rather in- 
volved a proper balancing of the two opposing policies, i.e., 
the desirability of finality (‘‘repose’’) and the desirability 
of reaching a correct result. But assuming the Commis- 
sion’s denial of refunds is to be evaluated on the basis of 
a balancing of these two policies,’ it is demonstrable that 
the Commission’s conclusion unduly minimizes the public 
interest aspect of correct decisions under the Natural Gas 
Act and weighs ‘‘repose”’ far more heavily than is justified 
in the circumstances here involved. A proper balancing 
of the relevant considerations, we submit, plainly compels 
the granting of refunds to Tennessee. 


10 No question of such balancing is, we believe, actually here involved, since 
as shown above (see also our Initial Brief at pp. 13-16, and Comm. Br., in 
Nos. 16787, et al, at pp. 15-17), Tenneasec’s right to refunds was defined and 
established by the suspension orders issued by the Commission in July and 
August, 1958. 
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The Commission Has Failed to Accord Proper 
Weight to the Act’s Purpose to Protect 
Ratepayers Against Excessive Rates 


In seeking to support its result, the Commission adverts 
to the alleged rule that a trial court judgment remains 
binding upon a non-appealing party even though reversed 
on the appeal of a co-party. But as just shown, this rule, 
even if applicable to purely private litigation, has no place 
in rate proceedings before the Commission in view of the 
Commission’s public interest responsibilities under the 
Natural Gas Act to protect the ratepayers from excessive 
and unlawful rates. Since the Commission has an affirma- 
tive responsibility to provide this protection, any alleged 
inaction or lack of diligence of a particular ratepayer can- 
not relieve the Commission of its obligation or justify its 
failure to order the refund of unlawful rates. 


While articulating a recognition of its public interest 
responsibilities, the Commission proceeds nevertheless to 


minimize the amounts of money involved (Br., p. 23) and 
to urge that (Br., p. 23): 


«* © * no overriding public interest required that the 
pipelines recover back from the producers all sums paid 
to the state of Louisiana for the invalid gathering tax 
during August through November 1958. And nothing 
in Tennessee’s brief would tend to cast the slightest 
doubt on this conclusion’’ (Italics in original). 


For a conclusive answer to these arguments, one does not 
have to go further than pages 10-11 of the Commission’s 
brief in Nos. 16787, et al, where the Commission states: 


«* * * it would be inconsistent with the basis con- 
sumer-protection purpose of rate regulation for the 


11 Since it is within the Commission’s affirmative responsibilities and author- 
ity to assure the requisite consumer protection, there patently is no basis for 
its suggestion (Br., p. 23) that because of Tennessee’s alleged inaction or 
Jack of diligence, the Commission could require Tennessee to make the 
refunds to its customers although it reecives none from its gas supplicrs. 
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Commission to require or permit consumers to shoulder 
the burden of taxes which need not be paid, or which, 
if paid under protest, could subsequently be recovered 
back. It is long-established law that regulated rates 
shall include only those costs incurred by a utility 
‘under efficient and economical management.’ Blue- 
field Co. v. Public Service Comm., 262 U.S. 679, 693. 
See Acker v. United States, 298 U.S. 426, sustaining a 
rate order of the Secretary of Agriculture which dis- 
allowed part of the costs incurred by a stockyard in 
securing and maintaining business. The Court there 
said (pp. 480-431) : 


«ce © © The contention is that the amount to be ex- 
pended for these purposes is purely a question of 
managerial judgment. But this overlooks the con- 
sideration that the charge is for a public service, and 
regulation cannot be frustrated by a requirement that 
the rate be made to compensate extravagant or un- 
necessary costs for these or any purposes * * *?’# 


It should be noted that this statement of the Commission, 


together with that quoted in the footnote, was made with 
reference to the same ‘‘tax of one cent per Mef of gas which 
was in effect for only four months some four years ago”’ 
which the Commission seeks to disparage as de minimis in 
this ease (See Comm. Br., pp. 23-24). 


Tennessee Will Pass Refunds 
on to Its Customers 


By assuming arguendo ‘‘that any refunds did actually 
trickle down to the consumers’”’ (Br., p. 24) and char- 
acterizing Tennessee’s claim herein as ‘‘purely private”’ 
(Br., p. 24), the Commission seeks to create the impression 


12 See also pages 13-14 of the Commission’s brief in Nos. 17055, et at, where 
it is stated: 


‘¢* © * a3 a matter of regulatory policy, irrespective of contractual 
arrangements, purchasers of gas should not be required to shoulder the 
expense of invalid taxes which their suppliers could have recovered back 
from the state. The specific contractual provisions and the private legal 
rights among the partics were irrelevant to the ‘competing oquitics’ under 
the purposes of the Natural Gas Act.’’ 
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that Tennessee will retain the refunds and hence that 
directing refunds to it would not further the Act’s pur- 
poses. That these arguments have absolutely no merit is 
demonstrated on page 26 of the Commission’s brief in 
Nos. 16787, et al, where it is stated: 


«# * * naragraph (B) of the Commission’s order of 
March 5, 1962, requiring (R. 712) that any purchaser 
receiving a refund from a producer must in turn make 
refund to its customers to the extent that it was obli- 
gated to do so by contract or by settlement agreement. 
This requirement was, in fact, perhaps an excess of 
caution, since, as explained in the order denying re- 
hearing (R. 799), existing contracts and previous Com- 
mission actions made it ‘clear that none of the pipe- 
lines entitled [to] the above refunds in accordance 
with the March 5 order will be unjustly enriched 
thereby.’ ”’ 


These comments are fully applicable to Tennessee as well 


as to the purchasers to whom the Commission specifically 
directed refunds. As pointed out in our Initial Brief (at 
p. 16, fn. 14): 


<CWhatever refunds are received by Tennessee as a 
result of this litigation, which the Commission shall 
find are due to its customers, will be passed on to such 
customers in its pending rate case at Docket G-11980, 
which involves Tennessee’s rates for the period during 
which the rate increases involved in this proceeding 
were paid subject to refund.’’ 


Moreover, since the filing of its Initial Brief, Tennessee 
has settled its rate cases (including that at Docket G-11980) 
by a Stipulation and Agreement dated December 7, 1962, 
which the Commission approved by order issued December 
21, 1962. Under the express terms of this Stipulation and 
Agreement, Tennessee has agreed to pass on to its cus- 
tomers refunds it may receive in this litigation. Thus, 
contrary to the Commission’s implication, Tennessee is not 
asserting any private claims here. 
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Directing Refunds to Tennessee Will 
Not Cause Any Disproportionate 
Expense or Effort 


Still trying to justify its result, the Commission further 
argues (Br., p. 24) that ‘‘it is most likely that the expense 
and effort involved for everybody would be grossly dis- 
proportionate to the benefit accruing to the consumers.’’ 
This argument is patently a makeweight. At the time the 
Commission issued its March 5 order, the bulk of the 
‘‘expense and effort involved for everybody’’ had already 
been expended. Indeed, most of such expenditure and 
effort, it may be noted, was necessitated by the Commis- 
sion’s own vacillations in these proceedings. Had the Com- 
mission adhered to its February 21 order and not embarked 
on a course which the Commission now frankly admits was 
‘a source of confusion and of later embarrassment to’? it 
(Comm. Br. in Nos. 16787, et al, at p. 23), only to com- 
plete the circle by returning to its February 21 order, much 
of the expense and effort already incurred in these pro- 
ceedings would have been avoided. 


In contrast to this wasted expense and effort,* no further 
substantial expense or effort was required for the Com- 
mission to grant refunds to Tennessee in its March 5 order. 
As demonstrated in the Commission’s brief in Nos. 16787, 
et al, at pages 2426, there are no procedural or record 
infirmities impairing in any way the Commission’s require- 
ment that the producers make refunds. Certainly, no addi- 
tional record was required for the Commission to have 
directed that such refunds be paid to Tennessee as well 
as other purchasers from the producers. 


13 It is interesting to note the inconsistency between this Commission argu- 
ment and the fact that its refusal to direct refunds to Tennessee is based 
on the ground that Tennessee had failed to indulge in such effort and expense. 
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No Hardship or Change in Position 
Resulted From the Alleged Lack of 
Notice of Tennessee’s Claims 


In this regard, there should be noted the Commission’s 
argument (Br., p. 18) with reference to Tennessee’s peti- 
tion for intervention that ‘‘since the producers would be 
required to make refund payments if the pipelines were 
successful, the producers as well as the Commission were 
equitably entitled to notice that Tennessee was making 
claims against them.’? The answer to this argument is 
set out on pages 36-37 of the Commission’s brief in Nos. 
16787, et al, where it is stated: 


‘<Certainly the reopening of the May 29, 1961, order 
could cause no hardship, since that order itself had 
been issued about two and a half years after the re- 
fund period and after the producers had filed their 
unconditional refund undertakings under the suspen- 
sion orders and had irretrievably elected to pay the 
taxes without protest. No contention could possibly 
be made that in so doing they had acted in reliance on 
the May 29, 1961, order. The proceedings were re- 
opened three months after the May 29, 1961, order, and 
after applications for rehearing or petitions for review 
had been filed as to some of the rate schedules covered, 
including those involved in the present cases. Though 
they were given full opportunity to demonstrate to 
the contrary, none of the petitioners attempted to show 
that any action on their part between May 29 and 
August 30, 1961, was taken in reliance upon the May 29 
order. Under these circumstances, it can hardly be 
said that the Commission failed to exercise its revision- 
ary powers within a reasonable time’’ (Italics in 
original). 


The foregoing excerpt also lays bare the fallacy in the 
Commission’s statement herein (Br., p. 24) that ‘‘Tennes- 
gee’s underlying minimum contention appears to be that 
any time one person invokes established procedures and 
establishes that an administrative agency has erroneously 
passed on his rights, corrective action must necessarily 
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be taken as to all other persons similarly situated even 
though they have not sought relief.’’ Such a reading of 
Tennessee’s position fails to take into account the factors 
of reasonable time and lack of change in position, which 
the above excerpt stresses have been amply satisfied in 
these proceedings. Considered in the context of satisfac- 
tion of these requirements, there can be no question as to 
the soundness of Tennessee’s contention in light of the 
purposes of the Natural Gas Act and the Commission’s 
inherent powers, which the Commission itself stresses in 
the related producer litigation. 


The Commission’s Denial of Refunds 
and Intervention Are Reviewable and 
Should Be Set Aside as Arbitrary 


Finally, the Commission argues (Br., pp. 27-32) that 
since Tennessee’s petition for intervention was out of time, 
its denial thereof and by implication its denial of refunds, 
were proper and, in any case, are matters of ‘‘grace’”’ and 


Commission discretion not reviewable by this Court. But 
we have shown above (see also our Initial Brief at pp. 
25-29), that viewed in the context of the Commission’s 
actions in this proceeding and the Commission’s Rules of 
Practice and Procedure, particularly Section 1.8(d) thereof, 
there can be no question that Tennessee’s petition for inter- 
vention was timely filed. Moreover, since Tennessee as a 
direct purchaser from the producers plainly is aggrieved 
by the Commission’s denial of refunds, it clearly was en- 
titled to intervene as a matter of right and to court aid 
for the vindication thereof. See, e.g., Virginia Petroleum 
Jobbers Ass’n, v. F.P.C., 105 App. D.C. 172, 265 F. 2d 364 
(1959) ; National Coal Ass’n. v. F.P.C., 89 App. D.C. 135, 
191 F. 2d 462 (1951). 


In addition, even if the denial of refunds could be re- 
garded as a discretionary matter, it is clear that the exer- 
cise of such alleged discretion may be set aside, upon court 
review, when it exceeds the proper bounds or involves 
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application of improper criteria. Atlantic Refining Co. v. 
Public Service Commission of New York, 360 U.S. 378 
(1959). As shown above, the Commission has exceeded 
the bounds of its ‘‘diseretion’”’ in this case and its denial 
of refunds is arbitrary and capricious. As shown above, 
each of the justifications advanced by the Commission for 
directing refunds to other purchasers from the producers 
applies equally to Tennessee. The suspension orders estab- 
lished rights to refunds in Tennessee as well as in such 
other purchasers. The Act’s purpose to protect ratepayers 
against excessive rates requires that Tennessee along with 
these other purchasers receive refunds. And the Com- 
mission’s inherent power to correct errors independently 
of the action of the parties under Section 19 extends to 
Tennessee no less than it does to these other purchasers. 


The only difference between Tennessee and these other 
purchasers is Tennessee’s failure to file a petition for re- 
hearing from an erroneous order of the Commission, an 


order which the Commission now freely admits was ‘‘a 
source of confusion and of later embarrassment to the 
Commission”? (Comm. Br. in Nos. 16787, et al, at p. 23) 
and an ‘‘errant, misguided departure’’ from ‘‘a previously 
well-established rule’’ (Br., p. 93, fn. 14). But the occasion, 
if any, for such a filing was eliminated by the Commission’s 
own sua sponte action in vacating that order. Moreover, 
not only would such a filing have been repetitive and 
redundant, but its omission neither misled nor hurt any 
one. In these circumstances, we submit, a proper balanc- 
ing of ‘‘repose”’ and the achievement of a correct result 
clearly requires that Tennessee not be treated any differ- 
ently from these other purchasers and that refunds be 
directed to Tennessee as they have been to these other 
purchasers. 
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CONCLUSION 


For the reasons set out above, Tennessee respectfully 
submits that the Court should deny the motion to dismiss 
filed herein by the Commission. In addition, for the above 
reasons as well as those set out in our Initial Brief, Tennes- 
see respectfully prays this Court to reverse and set aside 
the Commission’s order of March 5, 1962 to the extent that 
it denies Tennessee intervention in the proceeding below 
and to the extent that it relieves the producers of the 
obligation to make refunds in the dockets listed in Appen- 
dix A to our Initial Brief. 
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COUNTERSTATEMENT OF QUESTIONS INVOLVED 


In our opinion, the questions presented are: 

(1) When the Federal Power Commission in a final order 
denies certain petitions for intervention and makes a substan- 
tive disposition of the rights of all persons who had become 
parties to the proceeding, may a person who was denied inter- 
vention seek judicial review of the order under Section 19(b) 
of the Natural Gas Act, where his application for administra- 
tive rehearing under Section 19(a) did not object to the denial 
of his petition for intervention? 

(2) Where a person allegedly aggrieved by a Commission 
order does not seasonably seek administrative rehearing or 
judicial review, may he seek review thereof when, about ten 
months later, the Commission reverses the order as applied to 
persons who diligently preserved their rights but leaves it out- 
standing as to all persons, including petitioner, who had failed 
to do so? 

(3) When the Commission, on rehearing and reconsidera- 
tion of an order applicable to 746 increased rate schedules, 
reversed its decision, with the result that refunds of rate in- 
creases paid during four months in the past became payable to 
purchasers of gas, did it act arbitrarily and capriciously, or 
otherwise unlawfully, in limiting the reversal to those rate 
schedules in which the purchasers had duly preserved their 
rights and refusing to extend the benefits of the final decision 
to a purchaser who had not applied for rehearing, had never 
specified its objections or contentions, had not sought to inter- 
vene in the Commission proceedings until five months after is- 
suance of the erroneous decision and even then had not re- 
sponded to the permission extended to file a statement of posi- 
tion and tender evidence? 

(1) 


INDEX 


Counterstatement ef questions involved_.__-------.---_-- 


1 Phy petition Sor baview Mould be Oiuniosed for lack of juris: 
@iction ————.~..-- ~~ = nn 
A.-Tennessee has no standing to seek review of the 
Mateh 5, 1962, order___________-------___--_~_ 
B. Teiinesiee Was hot aggrieved by the so-called “sub+ 
staftive” provisions of the March 5, 1962, order. 
C. The denial of intervention is purely academic. 

IL Tennessee was properly denied relief____-—_---_--_---__ 
A The Cominisstoh teasonnbty declined to reversé its 
ima) ofder of May 29, 1961, 46 to Tennessoe._.-..-- 
B. Denial of intervention to Tennessee was proper___.--— 
(2) The Commission's regulations and orders did 
Bot cohtér Ou ‘Tetiniesdee aby tight to ititer- 


{2) Daniah of tabavextitn week an abene'al 
a discretion _..-.-..-----------—__—-- = 
Gonclusion —....---—-.---.-.-----—---—-------------- -—-- ——-—— 


reece) 


88 BER S 


TABLE OF CITATIONS 


Algonquin Gas Transmission Co. Y. F.P.C., 201 F. 2d 
334 (Al) 

Bel Oil Corp. v. Fontenot, 238 La. 1002, 117 So. 2d 571. 

C.AB: v. Delta Air Lines, 367 US. 316. - 

Cleary v. Ellis Foundry Co., 182 US. 612 

Dayton Power & Light Co. v. F.P.C., 102 AppD.C. 164, 


Episcopal Theological Seminary v. F.P.C., 106 App 
DC 37, 269 F. 2d 228, certiorari denied, sub nom. 
Pan American Petroleum Corp. v. F-P.C., 361 US. 
895 

FP.C. v. Colorado Interstate Gas Co., 348 US. 492.. ~~ 

General Finance Co. of Louisiana v. United States, 45 
F. 2d 380 (CA5) ate 

Gilchrist v. Interborough Rapid Transit Co., 279 US. 
159 

Gladstone v. Murray Co., 314 Mass. 584, 50 NE. 2d 
Q5 GE ee ns Hees BEE) Toiacocahe ate AN ae biA Te RO ates 


QR we 


‘Great Northern Ry. v. Sunburst OU & BR. Co., 287°” , 


US. 358 

Highland Farms Dairy v. Agnew, 300 US. 608 

Houston Texas Gas & Oil Corp., 17 FPC 542 

Hunter v. Atchison, E. & SF. Ry. Co., 188 F, 2d 294 
(CA7), certiorari denied, 342 US. 819 

LCC. v. Jersey City, 322 U.S. 503 

Jay v. Boyd, 351 US. 345 

Kinne v. Duncan, 383 Ill. 110, 48 N-E. 2d 375 

Lesavoy Foundation v. CI.R., 238 F. 2d 589 (CA3)... 

Memphis Light, Gas and Water Division v. F.P.C., 
100 AppDC 205, 243 F. 2d 628 

Montana-Dakote Utilities Co. v. Northwestern Public 
Service Co., 341 US. 246 

Muskogee Nat. Tel. Co. v. Hall, 118 Fed. 382 (CA8).. 

‘avy. 


v 


. National Ass’n. of Trailer Owners Vv. Dey, 112 BppDe, 
53, 299 F.2d 137 
N.L.R.B. v. National Contazner Corp.; 211 F. 2d 525 


‘N.L.R.B. v. Red Rock Co., 187 F. 2a 76 (CAS) 
N.LR.B. v. Reliable Newspaper Delivery, 187 F. 2d 547 


*Pan American Petroleum Corp. v. F.P.C., 268 F. 2d 
827 (CA10) 
Pan American Petroleum Corp., et al. v. F-P.C., CADC 
No. 16787, et al., petitions for review pending 
Panhandle Eastern Pipe Line Co. v. F.P.C., 324 US. 


Perkins v. Endicott Johnson Corp., 128 F. 2d 208 
(CA2), affirmed, 217 U.S. 501 
*P.S.C. of New York v. F.P.C., 109 AppDC 66, 284 F. 


10, 11, 19, 30, 31 


P.S.C. of New York v.F P.C., 111 AppDC 153, 295 F.2d 
140, certiorari denied, 368 U.S. 948 

Somerville v. Capital Transit Co., 89 AppDC 349, 192 
F. 2d 413, certiorari denied, 342 U.S. 941 

Southern Natural Gas Co. v. Roland, 240 La. 471, 123 


Street v. F.P.C., 107 AppDC 327, 277 F. 2d 357 

Sunray Mid-Continent Oil Co. v. F P.C., 364 U.S. 187.. 

Transcontinental Gas Pipe Line Corp. v.F.P.C.,CADC 
No. 16510, petition for review pending 

Transcontinental Gas Pipe Line Corp. v.F P.C., CADC 
No. 16538, petition for review pending 

Trunkline Gas Co., 21 FPC 394 

United States v. One 1957 Buick Roadmaster, 167 F. 
Supp. 597 (ED Mich) 


28 


*Cases and other authorities principally relied upon are marked by an 


asterisk. 


VI 
United States ex rel. Adel x..Shaughnessy, iE 2d | 


Wolinsky v. United States, 271 F. 2d 865 (CA2).. 
*Yankee Network v. F.C.C., 71 AppDC 11, 107 F. 2d 


Statutes and Regulations: 
5B CJS. 414 


FPC Notice (Nov. 6, 1961), 26 FR 10647 
FPC Order No. 206, 20 FPC 28, 23 FR 5431.... 
FPC Rules of Practice and Procedure: 
Seetion 1.8(a), 18 CFR §1.8(a) 
Section 1.8(c), 18 CFR §$1.8(c) 
Section 1.8(d), 18 CFR § 1.8(d) 
Section 1.34, 18 CFR § 1.34 
Louisiana Rev. Stat. (1950), Title 47: 


Natural Gas Act, June 21, 1938, c. 556, 52 Stat. 
821-833, as amended, 15 U.S.C. 717-717w: 
Section 4, 15 US.C. §717¢ 
Section 5, 15 U.S.C. §717d 
Section19, 15 U.S.C. § 717r 
*Section 19(a), 15 US.C. §717r(a). 12, 15, 16, 19, 30 
*Section 19(b), 15 U.S.C. § 717r(b) 
10, 12, 15, 17, 19, 30, 31 


“eGases and other authorities principally relied upon are marked by an 
psterisk.. ; 


IN THE 
Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17126 


TsnnesszE Gas TRANSMISSION COMPANY, PETITIONER 
Vv 


FepreraL Powrr CoMMISSION, RESPONDENT 


ON PETITION TO REVIEW AN ORDER OF THE 
FEDERAL POWER COMMISSION 


MOTION TO DISMISS 


AND 
BRIEF FOR RESPONDENT FEDERAL POWER COMMISSION 


Respondent, Federal Power Commission, respectfully moves 
that the petition for review be dismissed for lack of jurisdic- 
tion. 

The arguments in support of this motion are set forth in the 
ensuing brief for respondent, particularly in sections [A and IB, 
wnfra, pp. 10-18. 


COUNTERSTATEMENT OF THE CASE 


Tennessee Gas Transmission Company, a natural gas pipe- 
line company, attacks an order of the Federal Power Com- 
mission which denied Tennessee the right to intervene in 3 
proceeding on rehearing of a Commission order. By the same 
order, the Commission reversed its prior substantive ruling, so 
as to require refunds of producer rate increases for a past period 
to three other pipelines, which had filed timely applications for 
rehearing. The rate increases involved covered reimburse- 

(68) 
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ment of a one cent per Mef increase in the Louisiana gas 
gathering tax which had been in effect from August 1 through 
November 30, 1958. Late in 1959 and early in 1960, the tax . 
was held to be invalid under the Louisiana constitution. 

The one cent per Mcf supplemental gathering tax (Act No. 8, 
approved June 16, 1958, 47 La. Rev. Stat. 1950 § 678) went into 
effect on August 1, 1958, and was permanently suspended by 
act of the Louisiana legislature as of December 1, 1958 (Act 
No. 3, Ex. Sess., 1958, 47 La. Rev. Stat. § 681.1). 

The Louisiana Supreme Court later held that the gathering 
tax was invalid under Article 10, Section 21 of the state con- 
stitution. Bel Oil Corp. v. Fontenot, 238 La. 1002, 117 So. 2d 
571; Southern Natural Gas Co. v. Roland, 240 La. 471, 123 
So. 2d 891. : 

All the Louisiana producers’ rate schedules on file with the 
Commission contained provisions for tax reimbursement, in 
varying amounts from 75% to 100%. 

On July 11, 1958, the Commission issued Order No. 206 (20 
FPC 28, 23 FR 5431), which authorized producers, on or before 
August 1, 1958, to file on less than 30 days’ notice rate schedule 
changes reflecting the additional 1¢ per Mcef Louisiana gas 
gathering tax. Order No. 206 stated inter alia that, in view of 
fact that several gas companies had indicated their intention to 
contest the validity of the tax by litigation, the Commission 
would suspend the rate increases for one day “to assure appro- 
priate refund, in the event said Act No. 8 of 1958 should be de- 
clared unconstitutional by final judicial decision, of payments 
made pursuant to rate schedule changes proposed as a result of 
such legislation.” Seven hundred and forty-six rate schedule 
changes were filed pursuant to Order No. 206. In July and 
August, 1958, they were all suspended for one day: by orders 
which provided that if the tax was held to be invalid, the pro“ 
ducers were to refund “the difference between the presently 
effective rates and charges and the proposed increased rates 
and charges hereby allowed to become effective.” 

On February 21, 1961, the Commission issued an “Order Re- 
quiring Refunds and Terminating Proceedings” (R. 169-192). 
That order summarized the suspension orders and referred to 
the Bel Oil Corp. and Southern Natural Gas Co. decisions of 
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the Louisiana Supreme Court, supra. It then ordered that the 
filed rate increases “are disallowed and Respondents shall re- 
fund their respective purchasers the amounts collected under 
the respective agreements and undertakings filed in compliance 
with the Commission’s orders herein together with a propor- 
tionate part of any interest received from the State of 
Louisiana.” (R. 187) 

On March 23, 1961, Philadelphia Electric Company peti- 
tioned to intervene in the proceedings (R. 226), alleging (R. 
229) that it purchased gas directly from Transcontinental Gas 
Pipe Line Corp. (Transco) and Texas Eastern Transmission 
Corp., and secondarily, through Transco and Texas Eastern, 
from United Gas Pipeline Corp., Texas Gas-Transmission Corp. 
and Texas Gas Pipe Line Co., which, m turn, were purchasers 
under some of the rate schedules involved in the present pro- 
ceedings. Long Island Lighting Co. filed a similar petition for 
intervention (R. 263), alleging (R. 265-266) that its primary 
suppliers were Transco and Tennessee, the petitioner in the 
present case, with Texas Gas Pipeline Co. and Texas Gas Trans- 
mission Co. as its secondary suppliers. A similar petition for 
intervention (R..299) was filed by United Gas Improvement 
Co. (UGI) alleging (R. 301) that its: primary suppliers were 
Manufacturers Light and Heat Co., Transco and Texas East- 
ern, with Tennessee, Texas Gas Pipeline, Texas Gas Trans- 
mission, United Fuel Gas Co. and United Gas Pipe Line Co. 
as the secondary suppliers.+ These Distributors, along with 
Public Service Electric and Gas.Co., filed a joint petition: for 
rehearing on the February 21, 1961, order (R.335). 

The Distributors’ petitions for intervention and joint appli- 
cation for rehearing all contended that the Commission’s order. 
was erroneous in limiting the refund obligation to reimburse- 
ment of the August through November 1958 increase in the 


3 Because the Court has granted a joint motion to intervene and permitted 
the filing of a joint brief by these three utilities, we shall, for convenience, 
refer to them collectively as “Distributors.” However, their interests and 
“standing”, if any, are not identical, since, as shown, only Long Island Light- 

einims to purchase directly from Tennessee, the present petitioner, and 

secondary purchaser from Tennessee. Philadelphia 

Blectric does not allege either direct or secondary purchases from Tennessee. 
667821—62——2 
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Louisiana gathering tax without also requiring refunds of 
amounts collected to cover the basic 1 cent per Mcf gathering 
tax which had been in effect for some years prior to August 1, 
1958. 

On April 14, 1961, the Commission granted several producer 
applications for rehearing of the February 21, 1961; order as 
applied to about 70 dockets (R. 392-394). The order of April 
14, 1961, did not refer to or rule on the Distributors’ petition 
to intervene or their application for rehearing. On May 22, 
1961, they again applied for rehearing of the denial, by Com- 
mission silence for 30 days, of their petition to intervene.” 

On May 29, 1961, the Commission issued an order (R. 424- 
429) modifying the refund provision of the February 21, 1961, 
order, as applied to all the dockets, whether or not the pro- 
ducers had sought rehearing. The modified provisions re- 
quired the producers to refund “a proportionate part of any 
refunds, including interest thereon, received from the State 
of Louisiana as a result of the invalidity of the Section 678 

‘Louisiana Gas Gathering Tax” (R. 429). At the same time, 
the Commission denied petitions for intervention by Distribu- 
tors, Transco and Southern Natural Gas Co., as well as Dis- 
tributors’ application for rehearing (R. 429). 

Transco applied for rehearing (R. 2458) and filed in this 
Court two petitions for review of the May 29, 1961, order— 
one before, the other after, rehearing was denied (Nos. 16510 
and 16538). (The Commission’s motion to dismiss those pe- 
titions was ordered held in abeyance by order of the Court 
issued on March 9, 1962.) 


2In view of Distributors’ concession (Br., p. 16) that their failure to 
petition for review precludes the Court’s passing on their individual rights, 
if any, the Commission believes that this second application for rehearing 
fs not properly part of the record in the present case. Further, the Com- 
mission has held that no further application for rehearing may be filed where 
one has been filed and the ruling objected to has not been changed. Houston, 
Tewas Gas & Oil Corp., 17 FPC 542; Trunkline Gas Co., 21 FPC 394. 

Distributors’ record reference (R. 417a) to their second application ({Br., 
14) reflects the pagination which we indicated would be given to this docu- 
ment if the Commission were to accede to the oral request of Distributors’ 
counsel that the certificate of the record be amended to include this appli- 
cation. : 
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> On June 28, 1961, Texas Gas petitioned to intervene before 
the Commission (R. 2848) and applied for rehearing (R. 2861). 
United Fuel, which had intervened when the original suspen- 
sion orders were issued (R. 968, 1151, 3343, 4869, 6094, 6735, 
6965, 7482, 7890, 8311, 8560, 8860, 9322), applied for rehearing 
of the May 29, 1961, order (R. 453). 

On August 30, 1961, the Commission issued the order reopen- 
ing all of the proceedings and granting intervention to the 
Distributors; Transco; Southern; Memphis Light, Gas and 
Water Division;* and Texas Gas, all primary or secondary 
purchasers (R. 478). That order provided an opportunity for 
the parties to file statements of position by October 9, 1961, 
with written evidence appended “If any party wishes to take 
the position that the receipt of evidence in the record is neces- 
sary” (R. 479). Several statements of position were filed by. 
producers and by primary and secondary purchasers, including 
United Fuel Gas Co. (R. 539), Distributors (R. 558), Transco 
(R. 2500), Texas Gas (R. 2871), Memphis (R. 2889) and 
Southern (R. 4203). 

On October 31, 1961, the Commission denied motions made 
by several producers for reconsideration of the August 30, 1961, 
order (R. 645).‘ At that time. the Commission stated (R. 
648) that because of “the lack of notice prior to the issuance of 
the May 29, 1961 order” it was possible that some interested 
parties had been prejudiced. Accordingly, the Commission 
proceeded (R. 648) : 

* * * To the end that all interested parties shall re- 
ceive adequate notice, we shall have published in the 
Federal Register a notice stating that any interested 
party may file a petition to intervene in any of the pro- 
ceedings reopened by the said order of August 30, 1961. 

On November 6, 1961, the Commission issued a “Notice of 
Proceedings and Fixing Time for Intervention” (R. 691), stat- 
ing (R. 692) that “petitions to intervene may be filed in any 


* With an exception not here relevant. 

“Pan American Petroleum Corp. and Sun Oil Co. thereupon filed peti- 
tions in this Court to review the August 30, 1961, order. Nos, 16787 and 
16794. 
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of the above-entitled proceedings * * * in accordance cwith 
the Commission’s Rules of Practice and Procedure on or before 
November 30,1961.” 26 FR 10647.. The Commission ap- 
pended to that notice (R. 691) a footnote reading: 


This notice does not provide for consolidation of the 
proceedings involved herein, nor should it be so con- 
strued. 3 


On November 30, 1961, the last date provided in the notice 
of November 6, 1961, petitions to intervene were filed by Texas 
Eastern (R. 1619) and Tennessee, the present petitioner (R. 
2945).° 

On March 5, 1962, the Commission issued its final order, the 
order against which the present petition is said to be directed. 
In that order, the Commission first reviewed the procedural 
history to that time (R. 702-704) and held (R. 704) that 
“Transco, United Fuel, Memphis, and Texas Gas. took ap- 
propriate steps to preserve their standing in these proceed- 
ings.” It then concluded (R. 706) that “lack of formal notice 
prior to the May 29 order did not irreparably prejudice any 
party now before the Commission.” As to Tennessee, the 
Commission noted that it had been served with both the order 
of April 14, 1961, granting rehearing of the February 21, 1961, 
order as to some producers, and the May 29, 1961, order, which 
had the effect of denying refunds to Tennessee. : 

On these facts, the Commission concluded ‘that Tennessee’s 
“protracted lack of diligence both before and after the con- 
troverted order [of May 29, 1961] prevents us from extending 
[it] grace at this late date” (R. 706). The Commission then 
pointed out that the Distributors’ seeking intervention and re- 
hearing before May 29, 1961, showed that they had had ade- 
quate notice, and observed that upon the denial of their peti- 


*In April 1961, Southern Natural Gas Co. had petitioned to intervene 
in eight dockets (R. 4183). This petition was granted by the August 30, 
1961, order (BR. 479), but the allowance of intervention was vacated’ by. 
the final order (R. 713). A petition filed by Southern on November 20, 
1961, to intervene in an additional $4 dockets (RB. 4252) was denied as 
untimely, as was a similar petition by United Fuel to intervene in dockets 
which it had inadvertently omitted from its earlier petitions {R. 713). - 
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tions for intervention, “their proper course was to apply within 
thirty days for a rehearing of the May 29 order” (R: 706). The 
Commission thereupon vacated the order of August 30, 1961, 
to the extent that it had granted intervention to Southern 
and the Distributors, and to the extent that it had reopened 
the proceedings “except for those proceedings” in, which 
Transco, United Fuel and Texas Gas had preserved their rights 
(R. 713). It disallowed the “Gncreased rates reflected in the 
rate supplements applicable to Transco, United Fuel, [*] and 
Texas Gas,” and ordered refunds as to these (R. 712). This 
March 5, 1962, order, also contained the footnote statement 
(R. 702) that the proceedings were not to be deemed as con- 
solidated. 

Applications for rehearing of the March 5, 1962 order were 
filed by several producers and purchasers, including Tennessee 
(R. 750) and the Distributors (R. 766). All applications for 
rehearing were denied by orders of April 13, 1962 (R. 792) and 
April 26, 1962 (R. 796). 

Ten producers have sought judicial review of the March 5, 
1962, order to the extent that it required them to make refunds. 

The present petition by Tennessee is the only petition for 
review filed by purchaser since the March 5, 1962, order was 
issued? On August 3, 1962, after the time for seeking review 
had expired, the Distributors moved to intervene in support 
of Tennessee’s petition and simultaneously lodged with the 
Clerk a brief which they proposed to file. In response to our 
objection to their intervention, Distributors withdrew their 
proposed brief and substituted therefor a revised brief which 
seeks only to support Tennessee’s position, eliminating any re- 
quest that the Court review the Commission’s action in vacat- 
ing its prior grant of intervention to Distributors. On October 


“Except for a few schedules as to which United Fuel had inadvertently 
failed to take timely action. As to these, United Fuel’s petition to intervene, 
filed in November 1961, was, along with Tennessee's, “rejected as untimely” 
(BR. 713). 

Transco filed two petitions seeking review of the May 29, 1961, order 
(Nos. 16510 and 16538). ‘The Commission’s motion to dismiss these petitions 
is being held in abeyance. 

* The Commission was not served at that time, and learned of the motion 
only in the middle of September. ; 
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24, 1962, the Court granted Distributors’: motion for inter- 
vention.° 
SUMMARY OF ARGUMENT 


IL. A. Since Tennessee’s application for administrative re- 
hearing did not contain any objection to the Commission’s 
denial of intervention, the Court may not pass on the propriety 
of that denial. Having been denied intervention before the 
Commission, Tennessee may not secure review of the final sub- 
stantive order. 

B. As they concede, the intervenmg Distributors, purchasers 
from Tennessee, cannot supply the deficiencies in Tennessee’s 
tase because, even assuming arguendo that they would have 
standing to preserve their supplier’s rights, they did not pre- 
serve the crucial issues before the Commission and they did 
not seek judicial review. 

The order of March 5, 1962, which is the order complained 
of, had no substantive impact on Tennessee, but merely left. the 
company subject to the May 29, 1961, order. Since Tennessee 
did not pursue its statutory remedies to secure administrative 
rehearing and/or judicial review of the May 29, 1961, order, 
by which it was aggrieved, it now has no basis for seeking relief 
in this Court. Its petition for intervention, filed five months 
after the order denying it refunds, was both untimely and in- 
adequate. A fortiori, it could not suffice as a statutory applica- 
tion for rehearing. 

In the absence of any overriding public interest, Tennessee’s 
suppliers were equitably entitled to notice of Tennessee’s 
claims before they could be subjected to reimposition of the 
original refund obligations after having been relieved therefrom 
by the order of May 29, 1961. 

C. The propriety of the Commission’s denial of interven- 
tion to Tennessee is purely academic. Tennessee could not have 
benefited from a grant of its subsequent belated petition for 
intervention, unaccompanied by any request for rehearing be- 


——— 

* We should like to preserve our objection to the Court’s granting of 
intervention to persons who were parties before the Commission but failed 
to seek review in accordance with Section 19(b) of the Natural Gas Act. 
We hereby incorporate by reference our opposition to Distributors’ motion 


for intervention. 
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cause it had failed to seek administrative rehearimg and/or 
judicial review of the May 29,1961, order denying refunds ta 
it and any precedential vigor "of the erroneous May 29, 1961, 
order has been eliminated. 

IL A. Any injury which Tennessee suffered resulted from 

its own decision not to protest. the order of May 29, 1961. In 
declining to relieve Tennessee of the effect of its failure prop- 
erly to protest that order’s denial of refunds, the Commission 
properly weighed the conflicting desiderata of finality and 
correctness of decision. 
_ Itis generally established law that the reversal of a decision 
is available only to those parties who sought the reversal 
Since the present proceedings involved only relatively small 
rate increases during period of four months more than three 
years past, with no present or continuing vitality, the Commis- 
sion properly exercised its discretion in deciding that no-over- 
riding public interest under the Natural Gas Act required de- 
parture from the basic public policy favoring repose. Assum- 
ing arguendo that a refund would have trickled down to the 
ultimate consumers, the expense and effort to the Commission 
and the parties might well overbalance any benefits. 

Tennessee has been subjected to a standard of self-protection 
vis-a-vis its suppliers similar to that it advocates for the pro- 
ducers vis-a-vis the state of Louisiana. 

The position of Tennessee and the intervening Distributors 
would have broad disruptive effects in requiring that any time 
the Commission recognizes an error or changes @ policy it must 
reopen all prior cases involving the same issue and retroactively. 
conform its actions in those cases to its later ruling. There is 
no analytically sound basis for restricting the scope of Ten- 
nessee’s proposition. 

B.1. The Commission’s regulations and orders simply pro- 
vided for the filing of petitions for intervention to be acted on 
by the Commission; they did not confer any right to intervene: 

2. The grant of an untimely application for rehearing would 
be purely an act of grace. Its denial, therefore, is non-review- 
able. A fortiori, denial-of intervention when the right to seek 
rehearing has expired is non-reviewable. This Court has 
stated that the Commission need not entertain applications for 
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rehearing filed by persons who have not properly intervened. 
PS.C. of New York v. F-P.C., 109 App DC 66, 284 F. 2d 200, 
207. 

Tennessee’s failure to seek rehearing of the May 29, 1961, 
order cannot be excused by its belief that such application 
would be denied. Having failed to preserve its nights, legal 
and equitable, Tennessee cannot assert any judicially enforce- 
able right to compel the Commission to take discretionary ac- 
tion sua sponte. ; 

ARGUMENT 


L The petition for review should be dismissed for lack of 
jurisdiction . 

So far as Tennessee is concerned, the effect of the March 5, 
1962, order, against which its petition is. directed, was (1) to 
deny intervention in the Commission proceedings, and (2) to 
leave outstanding the substantive. provisions of the order of 
May 29, 1961. We submit that the Court has no jurisdiction 
in this case to review either phase of the March 1962 order. 


Ac Tennessee has no standing to seek review of the March 5, 1962, order 


In its application for rehearing of the March 5, 1962, order 
(R. 750-758), Tennessee did not object: to the order insofar 
as it denied intervention.. In fact, its application for rehearing 
does not even mention the fact that Tennessee had sought inter- 
vention. and that its petition had-been denied by the March. 5, 
1962, order. Its sole prayer was that (R. 758) the Commis- 
sion on rehearing “modify its order so that the moneys collected 
by the producers and suspended in the dockets listed *'* * 
will be refunded to Tennessee.” The application for rehearing 
actually seems to have been consciously drafted so as to avoid 
any mention of Tennessee’s attempt to intervene. 

Accordingly, the Court may not now consider the propriety 
of the Commission’s denial of intervention. Section 19(b) of 
the Natural Gas Act (15 US.C. § 7l7r(b)) ; Sunray Mid-Con- 
tinent Oil Co. v. FP.C., 364 US. 137, 157; F-P.C. v. Colorado 
Interstate Gas Co., 348 US. 492, 498; Panhandle Eastern Pipe 
Line Co. v. FP.C., 324 US. 635, 647, 650-651; Dayton Power 
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& Light Co. v. F.P.C., 102 AppDC 164, 251 F. 2d 875, 876; 
Street v. F.P.C., 107 AppDC 327, 277 F. 2d 357. 

Since Tennessee was denied intervention, it could. not 
properly apply for rehearing of any substantive provisions of 
the final order of March 5, 1962. As this Court said in P.S.C. 
of New York v.F P.C., 109 AppDC 66, 284 F. 2d 200, 207 n. 11: 


It is established that a person who is not a party toa 
proceeding cannot file a petition for rehearing. 
Episcopal Theological Seminary of the Southwest v. 
Federal Power Commission, 106 U.S. AppDC 37, 269 F. 
2d 228 (D.C. Cir.), certiorari denied sub nom. Pan 
American Petroleum Corp. v. Federal Power Comm’n, 
361 U.S.895,* * *. 


Since the purported application for rehearing of the “sub- 
stantive” phases of the order was improperly filed, it cannot 
serve as the statutory prerequisite to jurisdiction in this Court. 
As Chief Judge Prettyman said in dismissing the petition for 
review in P.S.C. of New York v. F.P.C., supra, 284 F. 2d at 207: 


** * Under the statute here involved, the Federal 


Commission should not entertain from one denied mter- 
vention an application for rehearing after a final order. 
Were we to accept the implications of the [would-be 
intervenor’s] position, we would be saying that an ap- 
plication for rehearing which cannot and should not be 
considered on the merits by the Federal Commission, 
under this particular statute, is sufficient to satisfy the 
review provisions of the statute. Such a defeat of Con- 
gressional policy cannot be permitted, * * *. [foot- 
note omitted] 


It thus necessarily follows that, because Tennessee did not 
apply for administrative rehearing of the denial of interven- 
tion, the present petition for review should be dismissed. 

Although the Distributors now expressly concede that, 2s 
intervenors in this Court, they may not advance any grounds 
for reversal not available to the petitioner, Tennessee, we 
should like to point out that the Distributors’ pleadings before 
the Commission would not in any event supply the deficiencies 
in Tennessee’s present situation. In their application for re- 

667821623 
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hearing of the March 5, 1962, order, Distributors repeatedly 
assert (e.g. R. 769-770) that they “did not apply for rehearing 
of the May 29 order, even as a protective measure, in part be- 
cause they decided not to take the Commission into court” (R. 
772). It was the May 29 order which in effect denied refunds 
to Distributors’ suppliers, including Tennessee (see IB, infra, 
pp. 12-14) and expressly denied intervention to Distributors (R. 
429). In their application for rehearing of the March 5, 1962, 
order (R. 766-776), Distributors did not purport to object 
to the Commission’s denial of Tennessee’s belated petition for 
intervention. 


B. Tennessee was not aggrieved by the so-called “substantive” provisions 
of the March 5, 1962, order 


Unlike Transco,” United Fuel (R. 453) and Texas Gas (R. 
2848, 2861), Tennessee failed to seek either Commission re- 
hearing or judicial review of the May 29, 1961, order within 
the time prescribed by Section 19 (a) and (b) of the Act. 

There can be no question that if Tennessee was aggrieved, 
it was aggrieved by the May 29, 1961, order, and it is that order 
which still governs its nght to tax reimbursements. As ap- 
pears from our counterstatement of the case, and in the state- 
ments of the case in both Tennessee’s and the Distributors’ 
briefs, the original suspension orders and the order of Febru- 
ary 21, 1961, imposed on the producers refund obligations 
which would become absolute if the tax were held invalid, z.e., 
obligations not contingent on their securing tax refunds from 
the state of Louisiana. The order of May 29, 1961, modified 
those obligations by conditioning them upon receipt of refunds 
from Louisiana. Thus, under the February 21, 1961, order 
Tennessee would have been entitled to refunds; under the 
May 29, 1961, order Tennessee was not entitled to refunds. 

The August 30, 1961, order reopened the proceedings as to 
all rate schedules. But that order did not purport to vacate 
the May 29, 1961, order in any respect. Indeed, in granting 
certain petitions for intervention, including the Distributors’, 
the August 30 order expressly limited the intervenors’ partici- 


» See Cases Nos. 16510 and 16538, now being held in abeyance. 
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pation “to the matters affecting asserted rights and interests 
specifically set forth in their petitions to intervene” and added 
a disclaimer of any present recognition of the intervenors’ ag- 
grievement by any Commission action (R. 479). Tennessee 
had not then sought to intervene, and the time for seeking 
rehearing had. expired. Manifestly, therefore, Tennessee’s 
rights as determined by the May 29, 1961, order were not then 
affected. Nor did the order of October 31 and the Federal 
Register Notice of November 6, 1961, providing for the filing 
of petitions for intervention, in any manner vacate the May 29, 
1961, order or alter Tennessee’s rights. a 
The March 5, 1962, order vacated the reopening of the pro- 
ceedings as to the rate schedules under which Tennessee pur- 
chases, along with all others in which the purchasers had not 
properly preserved objections to the May 29, 1961, order. 
Thus, so far as Tennessee was concerned, the effect of the 
March 5 order was simply to leave outstanding the May 29, 
1961, order. The March 5 order did not establish or change 
Tennessee’s right to refund; it simply left extant the May 29, 
1961, order, of which Tennessee had not ‘sought.either adminis- 
trative rehearing or judicial review. . a 
The Distributors clearly recognize that it was the May 29, 
1961, order which caused the aggrievement. They say (Br., 
p. 18): eas 
* * © the only possible-reason for seeking rehearing [of 
the May 29 order] would have been asa precaution, prior 
to seeking review of that order; and this Distributors 
decided not to do for what they considered valid reasons. 


Before the Commission they acknowledged that they “did 
not apply for rehearing of the May 29 order, even as a protec- 
tive measure” (R. 772). ‘ cali 

Tennessee itself appears to recognize that it is the May 29, 
1961, order which aggrieves it. It argues (Br., p. 17) that the 
“GTlegal order” of May 29 should not be said to “constitute 
a bar against a customer receiving refunds to which he is‘other- 
wise clearly entitled” and that it should not: be barred from 
receiving refunds “because of the Commission’s own error in 
entering its order of May:29.” AP Shee Oe eas 
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Since it is the May 29, 1961, order which controls Tennessee’s 
right torefunds, the Court is without jurisdiction to grant rehef 
on the present petition for review, which was filed over a year 
after issuance of the “aggrieving” order. The legal situation 
is much the same as that presented in Pan American Petroleum 
Corp. v. F-P.C., 268 F. 2d 827 (CA10). In that case the Com- 
mission had issued a rate suspension order on December 27, 
1957. No rehearing or court review was sought. Thereafter 
the producer filed a motion to terminate the proceeding on the 
ground that the new rate filing was not a change of rate and 
therefore the Commission was without jurisdiction to suspend 
it. The motion to terminate was denied by a Commission 
order of June 3, 1958. In dismissing a petition to review the 
June 3 order, Chief Judge Bratton saict (p. 830): 


While the petition for review filed in this court pur- 
ported on its face to seek review of the order of the 
Commission entered on June 3, 1958, it was the order 
entered on December 27, 1957, accepting the notice as 
a change in the rate schedule * * * which constituted 
the asserted infringement of the rights of peti- 
tioner. * * * And no petition for its rehearmg was 
filed with the Commission within thirty days after its 
entry. By its very nature, the filing of the motion to 
vacate such order and terminate the proceedings was’ a 
procedural method employed by petitioner as a means 
of challenging the order after the time had passed for 
making application for rehearing. To permit a dissat- 
isfied party to challenge an order of the Commission in 
that manner more than thirty days after the entry of 
such order would effectively circumvent the requirement 
contained in section 19 * * * for the filing of an ap- 
plication for rehearing within the thirty-day period as a 
prerequisite to judicial review. 

In apparent recognition of its inability at this late date to 
attack the order of May 29, 1961, Tennessee attempts deftly to 
word its argument as directed against the March 5, 1962, order. 
In so doing, it obscures the analytically inescapable fact that 
its right to refunds was not covered or determined by the 


March 5 order. Tennessee likewise seeks: to present ite case 
ag involving only: a question of intervention, te avoid the in- 
evitable consequences of analysis of ita substantive position 
under Section 19 (a) and (b). With verbal subtlety, it eschews 
describing itself as a “person * * * aggrieved” by the Com- 
miasion’s order,” which is the statutory jurisdictional require- 
ment; instead it, protests (Br., p. 25) that “as a customer af- 
fected by the rate increases involved in the proceeding below, 
[it] has an immediate, substantial, and direct interest which 
entitled it to intervene as a matter of right,” although’ the re- 
view statute does not use those terms. As is shown by the 
Cammission action in permitting intervention by Transco, 
Memphis and Texas Gas (order of August. 30, 1961, R. 479, as 
affirmed in part by order of March 5, 1962. R. 713), the Com- 
mission would certainly have granted a timely petition to inter- 
vene and application for rehearing of the May 29, 1961, order if 
Tennessee had chosen to file them. But it did not do so. 

Even when it belatedly petitioned for intervention, : five 
months after the aggrieving order was issued, Tennessee did 
not tender an application for rehearing, nor did it request leave 
ta file such an application out of time, even though it. then 
realized (R. 2948) that its “interests are not adequately rep- 
resented in these proceedings by any other party.” This state- 
ment to the Commission is inconsistent with its present 
protestation (Br., p. 20) that “Tennessee could not: have added 
any new or different eontentions to. those advanced.in detail 
in the four applications for rehearing filed by customer in- 
terests,” and jts contention (Br. p. 20) that it believed all 
dockets” would be treated alike without the necessity for the 
filing of separate requests for the same relief by parties having 
similar interests.” ‘ 

Despite the inconsistent positions taken by Tennessee, one 
fact emerges clearly, namely, that it was an advertent choice 


Gee our opposition to the Distributors’ motion to intervene. After 
we had, in our opposition, drawn what. we consider legally proper infer- 
ences from Distributors’ claim of aggrievement, they withdrew the pro, 
posed brief in which that claim was ‘made. In their substitute brief 
(p. 16), they concede that the Commission’s action cannot be reviewed so 
far as it may have affected their interests “in view of Distributors’ deci- 
sion not to seek review.” 
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on Tennessee’s part not to apply for Commission rehearing of 
the May 29,1961, order.. Tennessee has never contended that 
its petition for intervention amounted to an application for 
rehearing. It should be noted that Memphis and Texas Gas, for 
example, properly filed both petitions for intervention (R. 
2826, 2848) and applications for rehearing (R. 2836, 2861) 
within 30 days after May 29, 1961. And Tennessee not only 
admits, but protests (Br., p. 19), that it “knew that applica- 
tions for rehearing of the May 29 order had been filed in this 
proceeding by Transco, United Fuel, Texas Gas and Memphis.” 

Since Tennessee acknowledges that it had ample actual 
notice of the May 29, 1961, order, the Commission was clearly 
correct in vacating its tentative reopening of August 30, 1961, 
as to Tennessee. That reopening had been based on the Com- 
mission’s doubt as to the sufficiency of notice (R. 648). When 
it became clear that Tennessee had had adequate notice (R. 
706), the basis of the reopening order: disappeared. The 
presence or absence of adequate actual notice was a relevant 
fact, on which the Commission properly acted before reaching 
the merits of any contention or claim that Tennessee might 
make. Cf. Hunter v. Atchison, T. & S. F. Ry. Co., 188 F. 2d 
294, 301 (C7), certiorari denied, 342 U.S. 819. 

Section 19(a) of the Natural Gas Act provides that— 


* * * No proceeding to review any order of the Com- 
mission shall be brought by any person unless such 
person shall have made application to the Commission 
for a rehearing thereon. * * * [Emphasis supplied.] 


Accordingly, since Tennessee did not apply for administra- 
tive rehearing or judicial review of the Commission’s order of 
May 29, 1961, the Court is without jurisdiction in this proceed- 
ing to review that order. Memphis Light, Gas & Water Div. 
v. FP.C., 100 AppDC 205, 243 F. 2d 628, 632. And, since it is 
only the order of May 29, 1961, that governs Tennessee’s sub- 
stantive right to refunds of its reimbursement to the producers 
for the increase in the Louisiana gas gathering tax, the Court 
has no jurisdiction to pass on the merits of Tennessee’s sub- 
stantive claims, 
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_. Tennessee’s petition for intervention, could: not. under any 
circumstances serve as an application’ for rehearing, since, as 
previously noted, it contained no specifications of error-or in- 
dication of ‘contentions or position. It thus could not have 
served as the basis for review in the light of the’ provision in 
Section 19(b) that 
** *© No objection to the order of the Commission 
shall be considered by the court unless such objection 
shall have been urged before the Commission in the 
application for rehearing * * * . Pe 
See Section 1.34 of the Commission’s Rules of Practice and 
Procedure (12 FR 8483, 18 CFR § 1.34) prescribing the form 
for applications for rehearing and requiring specification of 
the grounds relied upon and of the alleged errors in the Com- 
mission’s action. ; ; 

Indeed, even as a petition for intervention (R.. 2945-2949) 
it was substantially deficient in that it contained no semblance 
of compliance with Section 1.8(c) (12 FR 8474,.18 CFR §18 
(c)), which provides, in part, that— 

Petitions to intervene shall set out clearly and con- 
cisely the facts * * * and the position of the petitioner 
in the proceeding, so as fully and completely to advise 
the parties and the Commission as to the specific issues 
of fact or law to be raised or controverted, by admitting, 
denying, or otherwise answering, specifically and in 
detail, each material allegation of fact or law asserted 

_ in the proceeding, and citing by appropriate reference 
the statutory provisions or other authority relied 
on: eee ‘ 


Nor did Tennessee attempt to file a statement of position 
or to tender any written evidence, as permitted by the order 
of August 30, 1961 (R. 478). 

Possibly Tennessee felt, as it now says it did (Br., p. 25), 
that it could not add anything to what was raised in the pend- 
ing customer applications for rehearing. But the Commission 
could hardly have divined that Tennessee desired to adopt 
those applications, when the one specifie contention it did 
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make was that “Tennessee’s interests are not adequately repre- 
sented in these proceedings by any other party” (R. 2948). 

In addition, since the producers would be required to make 
refund payments if the pipelines were successful, the producers 
as well as the Commission were equitably entitled to notice 
that Tennessee was making claims against them. Cf.NERB. 
v. Reliable Newspaper Delivery, 187 F. 2d 547, 550 n. 4 
CA3).2 Since the belated petition for intervention was totally 
devoid of any specification of error, it could not be treated as 
meeting the statutory requirement of an application for re- 
hearing even under the most flexible or lenient consideration 
possible. 

Accordingly, the petition for review should be dismissed for 
lack of jurisdiction so far as it seeks a determination of Ten- 
nessee’s substantive right to refund, which was determined by 
the order of May 29, 1961, as to which Tennessee sought neither 
administrative rehearing nor judicial review. 


C. The denial of intervention is purely academic 


Even if Tennessee had properly preserved the question, 
there would be no occasion for the Court now to review the 
denial of intervention. 

In Point II, we shall demonstrate that, even if it had juris- 
diction, the Court should not set aside the Commission’s denial 
of intervention to Tennessee. However, we submit that, in any 
event, that issue is purely academic, since petitioner's failure 
to apply for rehearing of the May 29, 1961, order before the 
Commission would preclude its securing relief even if the 
Court were now to hold that its belated petition for interven- 
tion should have been granted. The applications for rehear- 
ing which were pending when Tennessee petitioned for inter- 
vention have since been granted, and the applicants have been 


™”%psence ‘of such notice to-the producers would not have precluded a 
refund order if the Commission had determined that an overriding public 
interest called for a blanket all-inclusive refund. (See infra, p. 22-24.) 
But, no such finding having’ been made, the producers’ equitable right to 
notice of the claims they had to defend ‘against-should prevall. 
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granted relief. The issue of its intervention, therefore, is 
moot.” 

‘The very interest on which Tennessee posits its claimed 
“Tight” to intervene (Br., p. 25) imposed on it the jurisdictional 
restrictions of Section 19 (a) and (b).. To allow Tennessee “to 
ride in on [another purchaser’s] petition by the procedure of 
a motion for leave to intervene,” Algonquin Gas Transmission 
Co. v. F.P.C., 201 F. 2d 334, 341 (CA1), would subvert the 
carefully designed procedural pattern of the Natural Gas Act. 
And, asshown in Point II (infra, pp. 24-26), acceptance of Ten- 
nessee’s position would have incalculably broad and disruptive 
effects, not only in this case but in an indeterminable, but ob- 
viously large, number of other cases. It must be borne in mind 
that the great majority of Commission proceedings involve 
many parties and many dockets. If the Court were to hold, as 
Tennessee’s argument would require, that an entire proceeding © 
is kept open and all “aggrieved” persons’ rights are automati- 
cally protected by one party’s preserving his rights, the Com- 
mission would undoubtedly have to reexamine its practice of 
hearing and deciding together many cases involving common 
issues. This practice has obviously been of tremendous benefit 
to the parties as well as to the Commission in reducing costs and 
other burdens of litigation. 

The most that Tennessee’s intervention could have accom- 
plished in the absence of an application for rehearing was to 
assist in securing reversal of the general rule set forth in the 
order of May 29, 1961. That result has been fully achieved, 
and there is no basis for Distributors’ professed “concern * * * 
with the legality and refundability of future state tax exac- 
tions” (Br., p. 16). 

We respectfully submit, therefore, that Tennessee’s petition 
to review should be dismissed in its entirety. 


2 The situation is entirely unlike that in P.S.0. of New York v. FP.C., 
109 AppDC 66, 284 F. 2d 200, 206, where the administrative decision 
was adverse to the position which the would-be intervenor sought to 
support. 
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IL. Tennessee was properly denied relief 


While we believe the entire case must be dismissed because 
no timely review was sought of the order of May 29, 1961, and 
because Tennessee failed to seek rehearing of the order denying 
its petition for intervention, we shall here show that the Com- 
mission’s action was in all respects proper. 

A. The Commission reasonably declined to reverse its final order of May 
29, 1961, as to Tennessee 

Petitioner’s major contention in this case is that the Commis- 
sion’s action was erroneous in limiting producers’ refund obli- 
gations to some customers to the amounts the producers re- 
ceived as refunds from the state of Louisiana. In addition to 
being unavailable to Tennessee in this proceeding because stem- 
ming solely from the May 29, 1961, order (see Point I B, supra, 
pp. 12-18), Tennessee’s argument on the substantive issue is 
essentially superfluous because, as is clearly shown by the order 
and opinion of March 5, 1962, and repeated in our briefs in the 
producer cases, the Commission has no disagreement with this 
substantive contention. We concede that if Tennessee had 
properly preserved its rights, it would undoubtedly have been 
afforded refunds in March 1962, just as Transco, United Gas 
and Texas Gas have been. We also concede, as we argue in the 
producer cases, that the Commission’s authority or power to act 
was not legally limited by Section 19 of the Natural Gas Act 
or dependent on the action of private parties in invoking the 
remedies provided thereby. The Commission had the legal 
power, under appropriate circumstances, to reopen the pro- 
ceedings on its own initiative, and reconsider and reverse its 
order of May 29, 1961. 

With that legal power in the Commission established, the 
only issue which could be raised in the present case if the Court 
had jurisdiction is whether the Commission abused its discre- 
tion, ie., acted arbitrarily and capriciously, in declining to re- 
open proceedings and: grant re: ief to persons who did not take 
either timely or appropriate steps to preserve their rights before 
the Commission. 

A basic tenet of our legal system, both statutory and com- 
mon law, is a doctrine of repose. While adjudicatory bodies, 
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both courts and administrative agencies, have inherent. power 
(absent statutory prohibition) to depart froma rigid or slavish 
application of the doctrine of repose, it can scarcely be-seriously 
contended that they must do so any and every time they. come 
to feel that a decision they have made was erroneous. 
Whether, when and the extent to which final decisions should 
be reopened and reconsidered, with or without request by the 
parties, are questions calling for the careful exercise of judg- 
ment and discretion. : 

As Chief Justice Warren said in C.A.B. v. Delta Air Lines, 
Inc., 367 US. 316, 321-322: 


Whenever a question concerning administrative, or 
judicial, reconsideration arises, two opposing policies 
immediately demand recognition: the desirability of 
finality, on the one hand, and the public interest in 
reaching what, ultimately, appears to be the right result 
on the other. Since these policies are in tension, it is 
necessary to reach a compromise in each case-* * * 
[footnote omitted]. 

See, also, National Ass’n. of Trailer Owners v. Day, 112 App 
DC 53, 299 F. 2d 137, 139, and National Rifle Ass'n v. Young, 
77 AppDC 290, 292, 134 F. 2d 524, 525, quoted in our brief 
in Nos. 16787 et al., p.36). 

Acknowledgement of a “tension” between “two opposing 
policies” and the necessity for their accommodation,. case-by- 
case, compels a flat rejection of Tennessee’s contention (Br., 
p. 8) that the Commission has “penalized Tennessee for the 
Commission’s admittediy erroneous action in its order of 
May 29, 1961.” If Tennessee was “penalized,” its “penalty” 
flowed directly from its own decision not to protect its interest 
through the clearly prescribed and readily available statutory 
procedures. o> eres 

‘Fennessee was no more “penalized” by the Commission’s 
error than is any losing litigant who fails to exercise his right 
to seek reconsideration or a new trial orto appeak Yet it has 
never been believed that such persons were automatically and 
necessarily entitled to relief because other persons diligently 
and successfully sought reversal or overruling of the erroneous 
decision. Indeed, the law is well established to the contrary. 
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The usual rule is that although it may be entirely clear that a 
trial court’s decision is erroneous, it remains binding on any 
non-appealing party, even where a co-party successfully pro- 
secutes an appeal. The hornbook rule is set forth as follows 
in 5B CJS. 414: 


Where less than all of several coparties appeal from 
an adverse judgment, it is generally held that a reversal 
as to the parties appealing does not necessitate or Justify 
a reversal as to the parties not appealing, but that the 
judgment may or must be affirmed or left undisturbed 
as to them, according to the practice prevailing in the 
particular jurisdiction. * * * 

Typical cases which have sustained the reversal of a judgment 
as to a party appealing while leaving it outstanding as to non- 
appealing joint parties include Muskogee Nat. Tel. Co. v. Hall, 
118 Fed. 382, 384 (CA8); Kinne v. Duncan, 383 Ill. 110, 48 
NE. 2d 375, 378-379; Gladstone v. Murray Co., 314 Mass. 
584, 50 N.E. 2d 958, 962. Cf. Cleary v. Ellis Foundry Co., 
132 U.S. 612, 614. Similar principles have been consistently 
applied in connection with the grant or denial of new trials. 
See, for example, Somerville v. Capital Transit Co., 89 App 
DC 349, 192 F. 2d 413, 414-415, certiorari denied, 342 US. 
941. 

And the Commission’s order of March 5, 1962, does not, as 
the Distributors maintain (Br., p. 11), hold that the Commis- 
sion “can pick and choose among consumers in granting rate 
protection under the Natural Gas Act.” It was the purchasers 
who decided whether they would protect their rights to refunds 
for a past period. The choices made by the various purchasers 
were among the relevant facts considered by the Commission 
in disposing of these cases. 

The necessities of the public interest are peculiarly within 
the administrative competence of the Commission. It is 
probable that if the present cases had involved a decision of 
continuing effect, governing rights and obligations for the fu- 
ture, the Commission would have made the March 5, 1962, 
order applicable to all the 746 rate schedules involved, although 
it is not at all clear that, even in that event, the public interest 
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would have called for making the reversal of the May 29, 1961; 
order retroactive as to those purchasers who had failed to pre- 
serve their rights. Cf., e.g., Great Northern Ry. v. Sunburst 
Oi & R. Co., 287 U.S. 358, 363-364; Wolinsky v. United States; 
271 F. 2d 865, 868 (CA 2); Lesavoy Foundation v. CIR., 238 
F. 2d 589, 591-592 (CA 3), N.L.RB. v. Red Rock Co., 187 F. 
2d 76, 78 (CA 5); N.L.R.B. v. National Container Corp., 211 
F, 2d 525, 534 (CA 2). The fact that this case involves only 
2 period of four months back in 1958 is a most relevant factor 
in determining whether the public interest under the Natural 
Gas Act requires departure from the basic public policy favor- 
ing repose. 

Tennessee contends that the producers should not be per- 
mitted to escape liability simply because they failed to pre- 
serve their rights to refunds from the state of Louisiana. Yet 
Tennessee nowhere suggests that a similar principle should be 
applied to pipeline-customers who failed to protest the Com- 
mission’s order of May 29, 19612* We might suggest that if 
the Commission believed that the public interest required re- 
stitution to the consumers (for whose protection the Natural 
Gas Act is designed), it might well have required that Ten- 
nessee make restitution to its customers, despite its failure to 
preserve its own right to a Commission order requiring the 
producers to refund to Tennessee. 

The Commission concluded that no overriding public inter- 
est required that the pipelines recover back from the producers 
all sums paid to the state of Louisiana for the invalid gather- 
ing tax during August through November 1958. And nothing 
in Tennessee’s brief would tend to cast the slightest doubt on 
this conclusion. Assuming that the Commission could take 


As we have shown in our briefs in the producer cases, the change of 
substantive rule embodied in the March 5, 1962, order was merely a reversion 
to 2 previously well-established rule after an errant, misguided departure 
therefrom in the May 29, 1961, order. 

The Distributors are in the same anomalous position. They apparently 
paid the additional tax, although they claim it was “void on its face” 
(Br., p. 25), and then failed to pursue their remedies under the Natural 
Gas Act out of a desire to avoid litigation (Br., p. 9)—the same rationali- 
zation as is presented by the producers for their failure to secure tax 
refunds. 
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action assuring that any refunds did actually trickle down to 
the consumers, it is most likely that the expense and: effort 
involved for everybody would be grossly disproportionate to 
the benefit accruing to the consumers. Again, it is important 
to note that what we are here concerned with is reimbursement 
of part of a tax of one cent per Mcf of gas which was in effect 
for only four months some four years ago. 

As previously stated, the Commission believes. that, as a 
general principle, sound rate-regulatory policy requires that 
consumers not be required to bear the expense of invalid and 
legally avoidable taxes. Should a similar situation arise in 
the future, the Commission presumably will apply that prin- 
ciple. Any precedential force the May 29, 1961, order might 
ever have had was completely eliminated by the flat reversal 
of its substantive ruling in March 1962. 

To further its purely private claims Tennessee proposes a 
rule the acceptance of which would have ramifications in the 
entire administrative field. Tennessee’s underlying minimum 
contention appears to be that any time one person invokes 
established procedures and establishes that an administrative 
agency has erroneously passed on his rights, corrective action 
must necessarily be taken as to all other persons similarly 
situated even though they have not sought relief. In the 
present case, for example, the Commission’s orders involved 
746 separate rate schedules, included in 411 dockets. The 
Commission’s order of March 5, 1962, afforded refunds in about 
120 of those dockets (Appendices C, D, and E; R. 725-729) 3° 
leaving the May 29, 1961, order outstanding as to about 290 
dockets and over 550 rate schedules. Presumably the pur- 
chasers and sellers under all of these rate schedules, except 
those 22 listed by petitioner (Br., App. A, pp. 31-32), have long 
since satisfactorily settled accounts between them on the basis 
of the Commission’s order of May 29, 1961.7 Under Tennes- 


* Several dockets appear in two or three of these appendices, indicating 
that they cover sales by the producer to two or three of the three purchasers, 
Transco, United Fuel and Memphis. 

7 As to the ten dockets listed in Column 4 of petitioner’s Appendix A (Br, 
pp. 31-82), accounts bave presumably been settled on the Transco, United: 
Fuel and Memphis rate schedules in accordance with the March 5, 1962; 
order. 


25 


see’s view, all these matters finally settled and closed would 
now have to be reopened. 

Thus Distributors, in their response (p. 3) to our opposition 
to their intervention, explicitly argue that any relief afforded 
would have to be extended “not only to Tennessee Gas but also 
to other parties in these proceedings.” Indeed, they assert 
(iiid., pp. 7-8) that decision in this case “will almost certainly 
be dispositive of their right to obtain refunds” under rate 
schedules in which Texas Eastern is the purchaser although 
neither Texas Eastern nor the producers have been given any 
notice that their mutual rights and liabilities under those 
schedules, as adjudicated by the Commission, may now be 
upset. 

Nor would there be any basis for Tennessee’s attempt (Br., 
p. 24), as a practicable alternative, to limit the scope of its 
argument to a reopening of just those dockets in which other 
purchasers had filed timely applications for rehearing and had 
consequently been afforded relief. The fact is that each rate 
schedule is a separate “cause of action”. Various rate schedule 
supplements filed by the same producer were grouped together 
in one docket largely by the sheer accident of the time they - 
were filed. This accident of time resulted in several producers’ 
having their rate increases covered in several dockets rather 
than just one, although they all involved the same tax (e.g., 
Pan American, Dkts. G-15641, G—16065, G-16066, R. 715, 
721).. In each of the dockets there is but one seller, but many 
of the dockets contain several separate rate schedules, with 
different purchasers (e.g., Gulf Oil Corp. Dkt. No. G—-15831, 
covering 10 rate schedules; R.719). The fact that, for admin- 
istrative reasons, these rate schedules were included within a 
single docket could not and did not merge the purchasers’ 
several rights.* No seller or purchaser had any joint rights 
with any other seller or purchaser.” 

Indeed, Tennessee’s and the Distributors’ position has 
even -broader implications than they have acknowledged. 


* A fortiori, the 746 distinct contracts were not merged into one because 
the tax refund issue was disposed of by single orders applicable to all. 

*Except possibly as to increases filed by an operator-agent on behalf 
of non-operating owners. 


26 


Tennessee’s first argument is that “The Commission is required 
to order refunds of unlawful rates regardless of inaction on the 
part of the purchaser” (Br., p. 13). On this view, any time the 
Commission realized it had committed an error, it would have 
to reopen and reverse every case in which it had previously 
applied the erroneous ruling. And the breadth of Tennessee’s 
formulation is logically essential to its position since, as previ- 
ously shown, the fact that many cases are heard and decided 
by the Commission in a single proceeding does not make them 
any more joint than they would have been if heard separately. 
In another verbal approach, Tennessee says (Br., p. 14): 


* * * Obviously, any lack of diligence on the part of 
a ratepayer in a Commission rate proceeding cannot 
have the effect of transforming into a lawful rate that 
which the Commission has found to be an unjust, un- 
reasonable and unlawful rate. 


Weare, of course, in agreement with that proposition as stated. 
But, while ratepayers’ inaction cannot make a rate “awful,” 
proper filing under Section 4 or a Commission order can and 
does make a rate legally collectible even though the Commis- 
sion might later, as, for example, in a Section 5 proceeding, 
determine that it is and was unjust, unreasonable and dis- 
criminatory2* We doubt that petitioner in its more usual role 
as a jurisdictional seller, rather than purchaser, would ques- 
tion this proposition. 

The rates filed by a company or established by Commission 
order are the legally collectible rates until changed by a new 
filing or further Commission order. And this is so regardless of 
whether they are, as a matter of fact, just and reasonable. 
Montana-Dakota Utilities Co. v. Northwestern Public Service 
Co., 341 U.S. 246. So far as involved in the present case, the 
rates payable by Tennessee were and are established by the 
order of May 29, 1961. By inaction, Tennessee waived its right 


> Tennessee’s argument (Br., p. 24) that “the February 21 order became 
final in those dockets in which no application for rehearing thereof was 
filed by the producer” is manifestly directed against the validity of the 
May 29, 1961, order, which modified the February 21, 1961, order. (See 
discussion supra, pp. 12-14.) 
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to contest the validity of that order. But, just as the producers’ 
payment of the Louisiana gathering tax without protest did not 
make that tax “lawful,” so Tennessee’s failure to protest the 
Commission’s order of May 29, 1961, did not render that order 
“lawful” The producers and Tennessee both simply waived 
their rights to contest “unlawful” action. 

Distributors’ argument that “the contract price was the 
legally effective rate” (Br., p. 20) is at least equally as mislead- 
ing as Tennessee’s contention. The “legally effective rate” is 
the rate on file with the Commission. Under the May 29, 1961, 
order, the “legally effective” rates to Tennessee included the 
increased gathering tax. Those rates have never been changed.” 


B. Denial of intervention to Tennessee was proper 


As we have previously shown (IA, supra, pp. 10-12), the 
Court lacks jurisdiction to review the Commission’s denial of 
Tennessee’s petition to intervene. Further, as heretofore dem- 
onstrated (IC, supra, pp. 18-19), even if the Commission had 
granted the petition for intervention, Tennessee would not have 
benefited, since it never filed or sought leave to file an applica- 
"tion for rehearing of the May 29, 1961, order. Nonetheless, we 
shall here establish that the Commission properly denied in- 
tervention. 


(1) The Commission's regulations and orders did not confer on Tennessee 
any right to intervene 

There is no legal basis for Tennessee’s apparent contention 
(Br., pp. 25-27) that the Commission’s rules or orders con- 
ferred any right to intervene. Section 1.8(d) of the Commis- 
sion’s Rules of Practice and Procedure (12 FR 8474, and 24 FR 
9471, 18 CFR. § 1.8(d), on which petitioner relies, refers only 
to the time when “[p]etitions to intervene * * * may be 
filed.” The right to file a petition to intervene is obviously not 


® Distributors are clearly in error when they state (Br., pp. 20, 22) that 
the Commission made findings or decisions as to the meaning of the parties’ 
contracts. In the order of March 5, 1962, the Commission expressly said 
that “we deem it unnecessary * * * to construe the tax reimbursement 
provisions of the subject contracts.” (R. 711) 
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equivalent to the right to intervene.” . In the orders of August 
30, 1961, reopening the proceedings, and October 31, 1961, pre- 
scribing a.cut-off date for the filing of petitions for intervention, 
the Commission expressed concern over the possibility that 
some persons having sufficient-interest to intervene might not 
have had adequate notice of the order of May 29, 1961. It 
therefore issued the October 31, 1961, order to assure.that no- 
body had been or would be prejudiced by absence of notice. 
Anybody having such a protectible interest who established that 
his prior inaction resulted from lack of notice would have been 
granted intervention at that time, and, if he tendered an appro- 
priate application for rehearing, it would have been accepted. 
But nothing in the August and October orders purported to be 
a blanket revival of rights which had been allowed to lapse. The 
orders were designed simply to relieve any parties who might 
have been prejudiced by lack of notice by the Commission (R. 
648); they were not designed to rectify the parties’ inaction. 

The Commission thus was called upon to pass on, i.e., grant or 
deny, any petitions for intervention which might be filed pur- 
suant to the order of October 31 and the Federal Register notice 
of November 6, 1961. In the next section we shall show that 
the Commission properly denied Tennessee’s petition so filed. 


(2) Denial of intervention was not an abuse of discretion 


For the purpose of the ensuing discussion we shall assume 
arguendo that, as intervenor, Tennessee could have been made 
the beneficiary of refund orders even though it never applied 
for rehearing of the May 29, 1961, order. Our. discussion, 
therefore, will be directed to showing not merely that Ten- 
nessee was not entitled to intervene but also that it was not 
entitled to relief. In this connection it should be observed 
that, as. a practical matter, Tennessee had all the advantages of 
an intervenor as such, because its petition was not denied until 
the termination of the proceedings, and all the purchasers’ 


™The position of a company like Tennessee differs from that of a state 
commnission, which intervenes by filing notice of intervention under Section 
1.8(a) (1) of the Rules. See P.S.C. of New York v. FP.C., 111 AppDC 158, 
295 F. 2d 140, 143-144, certiorari denied sud nom. Shel Oi? Co. v. P.S.C. of 
New York, 368 U.S. 948. 
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arguments on applications for rehearing had been considered 
by the Commission (R. 800) .* 

Even if it were to be held that Tennessee’s petition for inter- 
vention was not barred as untimely under the statute, it would 
not follow that it should be granted. As we have shown 
(supra, pp. 18-19), in order to be of any avail to Tennessee, the 
petition would have to be treated as an application for rehear- 
ing. But it was both untimely and inadequate as an applica 
tion for rehearing. Further, as Justice Jackson said for the 
Court in I.C.C. v. Jersey City, 322 US. 508, 514-515— 


* * ® Tt has been almost a rule of necessity that-rehear- 
ings were not matters of right, but were pleas to discre- 
tion. And likewise it has been considered that the dis- 
cretion to be invoked was that of the body making the 
order, and not that of a reviewing body. 

_ In matters of administration and procedure, the discretion- 
ary powers of an administrative agency are, if anything, greater 
than those of atrial court. Perkins v. Endicott Johnson Corp., 
128 F. 2d 208, 225 (CA2), affirmed, 317 US. 501. And as to 


courts, it is accepted law that— 


Independently of any strict limitation by statute or 
rule of court, an application for anew trial must be made 
within a reasonable time under the circumstances of a 
particular case, and what constitutes a reasonable time 
is a matter within the discretion of the court. Rete 
[66 C.J.S. 341-342] [Footnotes omitted] 


Having reopened the proceedings sva sponte, and having 
examined the entire matter in the light of the many pleadings 
filed, the Commission concluded (R. 706) that Tennessee’s 
“protracted lack of diligence both before and after the con- 
troverted order [of May 29, 1961] prevents us from extending 
[it] grace at this late date.” On the applications for rehear- 
ing, it again determined (R. 800) that a “sua sponte order di- 
recting refunds to all purchasers could not be * * * justified.” 

* Prior to its application for rehearing, Tennessee made no attempt to 


spell out its position but now indicates, in effect, that it went along on. the 
other pipeline applications. See discussion, supra, pp. 15-18. 


30 


Tennessee anomalously now seeks a Court order in effect di- 
recting the Commission to take action “sua sponte”, 2.€., to 
extend relief as a matter of grace which Tennessee cannot de- 
mand as of right. Tenn. Br., pp. 21-24. Cf. Distrib. Br., 
p. 18. 

An administrative agency’s refusal to perform an “act of 
grace” is non-reviewable. Jay v. Boyd, 351 US. 345, 354; 
General Finance Co. of Louisiana v. United States, 45 F. 2d 380 
(CA5); United States ex rel. Adel v. Shaughnessy, 183 F. 2d 
371 (CA2); United States ex rel. Kaloudis v. Shaughnessy, 
180 F. 2d 489 (CA2); United States v. One 1957 Buick Road- 
master, 167 F. Supp. 597 (ED Mich). Certainly granting 8 
petition for intervention and/or entertaining an application for 
rehearing filed long after expiration of the statutory time for 
requesting rehearing would be a pure act of grace, which this 
Court has indicated the Commission need not extend. P.S.C. 
of New York v. F.P.C., supra, 284 F. 2d at 207. Denial of 
intervention under such circumstances is thus totally non- 
reviewable. 

We respectfully submit that, in any event, there is no possible 
basis for concluding that the Commission acted arbitrarily or 
capriciously in declining to relieve Tennessee of the effects of 
its failure to protect and preserve its right to refunds from 
its suppliers. 

As we read its brief, Tennessee advances a unique justifica- 
tion or excuse for its failure to pursue its prescribed remedies. 
It says, in effect, that it did not attempt to attack the May 29, 
1961, order because a reading of that order convinced it that 
it “would be futile” (Br., pp. 27-29) to do so. This really 
amounts to a contention that Tennessee did not seek to attack 
the Commission’s substantively erroneous order of May 29, 
1961, because that order also appeared to contain an erroneous 
ruling on procedural questions concerning intervention. In 
other words, Tennessee really contends that it failed to contest 
the order because the order was wrong in two respects 

Tennessee’s position would totally nullify the provisions of 
Section 19(2) and (b). The purpose of Section 19(a) is to 
assure the Commission an opportunity to reexamine its deci- 
sions in the light of objections made by aggrieved parties be- 
fore it can be called upon to defend them in court. This rule 


applies not only to substantive. issues, but also to such defini- 
tive procedural matters as denial of intervention... Cf. P.S.C. 
of New York v..FP.C., supra, 109 AppDC at 70-71, 284 F. 2d 
at 204-205. 

Congress was not prepared to assume, as Tennessee’s pres- 
ent argument does, that the Commission would be blind and 
deaf to demonstration that it had made a mistake. As Jus- 
tice Cardozo said in Highland Farms Dairy v. Agnew, 300 

"U.S. 608, 616-617: 


* * * One who is required to. take out a license will not 
be heard to complain, in advance of application, that 
there is danger of refusal. * * * He should apply and 
see what happens. 


‘Cf. Gilchrist v. Interborough Rapid Transit Co., 279 US. 159, 
208-209. 

Despite Tennessee’s asserted belief that recourse to the Com- 
mission would have been “futile,” the order of March 5, 1962, 
is itself graphic demonstration of the Commission’s willingness 
to correct its errors when they are properly laid bare. 

_ And Tennessee certainly cannot seriously contend that re- 
course to the courts under Section 19(b) would have been 
“futile” if the Commission had erroneously, denied a timely 
petition for intervention and application for rehearing* 

If Tennessee decided, :for reasons of its own, to accept the 
Commission’s view as to intervention when the May 29, 1961, 
order was issued, no reason is advanced—and none is appar- 
ent—for permitting it to change its position in November, more 
than five months later.* a Mies - 

Yankee Network v. F.C.C., 71 App DC 11, 107 F. 2d 212, 
succinctly sets forth many of the principles underlying the 

™ As their excuse for not applying to the courts, Distributors simply say 
that they “decide[d] reluctantly to ‘live with’ the results” of the order, 
but now seek to ward off “judicial sanction:* * * because of the possible 
general applicability of the Court’s holding” (Response to Opposition to 
Intervention, p. 6). 

*Tennessee’s rhetorical argument (Br., p. 3 that “the Commission’s 
action in suddenly and without notice treating each docket separately con- 
stituted a ‘trap’ which Tennessee. could hardly be expected to anticipate” 
has a hollow ring against the background of Tennessee’s apparent acceptance 
for over five months of the Commission’s order of May’ 29, 1961, and its 
failure ever expressly, to seek relief or to disclose its legal position. 


a 
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Commission's denial of ititérvention to Tennessee. Judge 
Justin Miller there said (107 F. 2d at 217): 
* © « The importance of intervention is that it advises 
the Commission of the rights or interests which are as- 
serted, and provides opportunity for it to make a deter- 
mination consistent with those rights and interests, and 
consistent with the public interest, convenience and nec- 
essity as well. We have held that one who claims io- 
be an interested party—if he has notice of the proposed 
action of the Commission—should intervene. We have 
held, also, thet under some cireundétances it may be 
proper and perhaps evén esséhtial for ai interested 
person to petition for a reheatitig. Thé use of these 
procedural devicés is not for thé purpose of creating 
rights, or interests, however, but for protecting existing 
rights and interests. * * * 
In the same manner &s the rights and équities of li- 
censees are statutory in character so are their rethedies. 
* * © [footriotes omitted] 

We respectfilly submit that, under this view, the Court 
would have to affirm the Commission’s decision if it were prop- 
‘erly within the Court’s review jurisdiction. 

CONCLUSION 

For the rea8ons set forth above, the petition for review 
ghould be dismissed; if the Court had jutisdiction, the Com- 
¢nission’s order should be ‘affirmed. 


ys ; : AttoFney, 
Federal Power Commission, Washington 26, D.C. 
Duczitsnk 3, 1962. 
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